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IN THE DI STRI CT COURT OF THE UNI TED STATES
DI STRI CT OF SOUTH CAROLI NA
CHARLESTON DI VI SI ON

IN RE: BAUSCH & LOVB )
MDL LI TI GATI ON ) 2:06-77777

Char | est on,
Sout h Caroli na
April 19, 2007

TRANSCRI PT OF HEARI NG
BEFORE THE HONORABLE DAVI D C. NORTON
And THE HONORABLE JUSTI CE HELEN E. FREEDMAN,

APPEARANCES:

For the Plaintiffs: MR GEDNEY M HOAE, 111, ESQ
P. O Box 1034
Charl est on, SC 29402

MR JESSE Kl RCHNER, ESQ.
Thur nond Ki rchner

And Ti nbes PA

15 Md-Atlantic Warf
Suite 101

Charl est on, SC 29401

MR. ROBERT RI KARD, ESQ
Whet st one Myers
Per ki ns and Young

P. O Box 8086

Col unmbi a, SC 29202

MR PATRI CK KEEGAN, ESQ
Keegan Macal uso

& Baker

4370 LaJolla Village Drive
Sui te 640

San Di ego, CA 92122

MS. VEENDY FLEI SHMAN, ESQ

Li eff Cabraser Hei nnann & Bernstein
780 Third Avenue, 48th Fl oor

New Yor k, NY 10017
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MR, DANI EL BECNEL, JR , ESQ
Law O fices of Daniel Becnel, Jr.
106 W Seventh St.
P.O Drawer H

Reserve, LA 70084

MR H BLAI R HAHN, ESQ

Ri chardson Patri ck

West brook & Bricknan

1037 Chuck Dawl ey Boul evard
Bui l ding A

Mount Pl easant, SC 29464

MR M TCHELL BREIT, ESQ
VWhat | ey Drake & Kall as
2323 2nd Ave. No.

Bi r m ngham AL 35203

MR R FREDERI CK WALTERS, ESQ.
Wal ters, Bender

St rohbehn & Vaughan

2500 City Center Square

1100 Main Street

Kansas City, MO 64196

MR SETH A. KATZ, ESQ
Katz, Look & Mbi son
1120 Lincoln Street
Denver, CO 80203

MR, GORDON BALL, ESQ
Ball & Scott

Bank of Anmerica Buil ding
550 W Main Avenue
Suite 750

Knoxvill e, TN 37902

MR, JERROLD PARKER, ESQ
111 John Street

14t h Fl oor

New Yor k, NY 10038

MR PAUL PENNOCK, ESQ

MS. VICTORIA J. MANI ATIS, ESQ
Witz & Luxenberg

180 Mai den Lane

17t h Fl oor

New Yor k, NY, 10038
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For the DefendantS:

AMY C. RUEMELI N, RPR, CRR OFFI Cl AL COURT REPCORTER

M5. MELI SSA BEZET, ESQ
The O Quinn Law Firm

2300 Lyric Centre Building
440 Loui si ana

Houst on, TX 77002

MR JOHN E. MJDD, ESQ
San Juan, Puerto Rico

MR A HOYT JABELL, ESQ
ED BLI ZZARD, ESQ
PAUL RHEI NGOLD, ESQ.
GARY SM TH, ESQ
JOEY LANGSTON, ESQ
CASEY LOIT, ESQ
JCEL MAGOLNI CK, ESQ
JOSEPH ORTEGO, ESQ.
LEE BALEFSKY, ESQ
DOUG KREI S, ESQ
KATHY A. BROWN, ESQ
STACY LITTLE, ESQ

GOVEN, ESQ.

PERRY WEI TZ, ESQ
ROB GORDON, ESQ
ERNEST CORY, ESQ
DAVI D RATNER, ESQ
HARVEY KAPLAN, ESQ
. MARI E WOODBURY, ESQ
Shook Hardy & Bacon

2555 Grand Boul evard
Kansas City, MO 64108
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Appeari ng
Tel ephoni cal | y:

MR. JOHN BEI SNER, ESQ
O Mel veny & Myers
1625 Eye Street, NW
Washi ngt on, DC 2006

MR MCHAEL T. COLE, ESQ
MR ELI POLI AKOFF, ESQ
Nel son Mullins

Ri |l ey & Scarborough

151 Meeting Street

Sui te 600

Charl eston, SC 29401

MR ERI C ANl OLAK, ESQ

»

KATHLEEN BAI RD, ESQ

M CHAEL HEBERT, ESQ
DANI EL KLEI' N, ESQ
DAVI D STEED, ESQ
JENNI FER SHERRI L, ESQ
LI BORI US AGMRA, ESQ
MARC CAPASSO, ESQ
CHARLES TELFAI R, ESQ
JOE SAUNDERS, ESQ
JOSEPH MATTI NAY, ESQ
CHARLES HOFFECKER, ESQ.
DAVI D BOYCE, ESQ
MORGAN HANSQON, ESQ.

J. KIRCHNER, ESQ

ERI CA Al RSMAN, ESQ

TI' M FLAHERTY, ESQ

> » ® » 3 » 3333339 3 3%

RACHEL ROVAN, ESQ
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DONNA SOLEN, ESQ
JOHN BRANSTETTER, ESQ
ERI CA Al RSMANJUR, ESQ
RACHAEL G LMER, ESQ
W LLI AM STARK, ESQ
JOHN OLENI CK, ESQ

EM LI O SOLER, ESQ
ROGER FELI CE, ESQ

2 33 %3 %5 3 0

JUSTI N WOOD, ESQ

Court Reporter: Anmy C. D az, RPR, CRR
P. O Box 835
Charl eston, South Carolina 29402

Proceedi ngs recorded by nechani cal shorthand,
transcri pt produced by conputer-aided transcription.
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THE COURT: AND JUSTI CE HELEN FREEDNMAN.

THE CLERK: JUDGE, WE HAVE THE CONFERENCE CALL ON,
AND SHE SAI D TO MAKE SURE AND ANNOUNCE. WE HAVE 18 PECPLE ON
LI NE

THE COURT: SO WHAT AV | SUPPCSED TO DO?

THE CLERK: JUST ANNCUNCE THAT WE ARE GETTI NG READY
TO GO I NTO THE CONFERENCE.

THE COURT: ALL RIGHT. WE ARE GETTI NG READY TO GO
| NTO THE CONFERENCE MODE.

|"VE GOT -- WE' VE GOT THE JO NT AGENDA, AND ARE WE
STILL GO NG BY THE JO NT AGENDA, OR HAS THAT BEEN - -

MR HOWNE: TO SOME EXTENT, YOUR HONCR. MR HAHN IS
GO NG TO OPEN WTH SORT OF A STATUS OF WHERE WE ARE AND THEN
MR PENNOCK HAD SOME | SSUES THAT HE WANTED TO BRI NG TO THE
COURT.

THE COURT: AND MR HOWE, YQOU VE JUST VI OLATED THE
COURT REPORTER' S FI RST -- ALTHOUGH SHE KNOWS YOQU, YOU ARE
SUPPCSED TO | DENTI FY YOURSELF, ALTHOUGH EVERYBODY KNOAGS YQU,
AND VE UNDERSTAND THAT.

MR HONE: THANK YOQU, YOUR HONCR.

THE COURT: YOU ARE WELCOME.

YES, SIR, MR HAHN?

MR HAHN:  THANK YOU, YOUR HONOR. BLAIR HAHN ON
BEHALF OF THE MDL PLAI NTI FF STEERI NG COWM TTEE.

WHAT | WOULD LIKE TO DO FIRST IS G VE YOU A BRI EF

AMY C. RUEMELI N, RPR, CRR OFFI Cl AL COURT REPCORTER
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OVERVI EW OF WHERE WE ARE | N THE LI TI GATI ON; WHAT HAS BEEN
ACCOWVPLI SHED TO DATE IN THE LI TI GATI ON.  AND THEN MR, PENNOCK
S GO NG TO TALK ABQUT THE | SSUES THAT NEED TO BE WORKED QOUT,
HOPEFULLY W TH THE HELP OF BOTH OF YOUR HONORS, SO WE CAN
MOVE FORWARD | N THE DI SCOVERY I N A JO NT MANNER.

CURRENTLY, WE HAVE ROUGHLY 130 CASES THAT ARE FI LED
IN THE NEW YORK CONSCLI DATI ON, AND ROUGHLY 140 CASES FILED I N
THE MDL.

THE COURT: ARE WE GO NG TO -- WE ARE GO NG TO VOTE.
' VE GOTI' 140 VOTES. SHE' S GOT 130 VOTES RI GHT NOW

JUSTI CE FREEDVAN: | TS WEI GHTED.

MR HAHN: AS VVE UNDERSTAND | T FROM MR KAPLAN, WE
HAVE ROUGHLY 100 ADDI TI ONAL CASES FLOATI NG QUT AROUND QUT
THERE THAT ARE I N NOBODY'S COURT, BECAUSE |'M TOLD WE HAVE
350 CASES TOTAL SOVEWHERE. THOSE ARE ALL VERY ROUGH NUMBERS,
AND HE M GHT CORRECT ME, BUT THAT' S WHERE WE ARE.

WHAT HAS HAPPENED TO DATE IN THE LI TI GATION IS WE' VE
TAKEN A COUPLE DEPOSI TI ONS THAT |'LL TALK ABOUT BRI EFLY. AND
WE HAVE A DOCUMENT DEPOSI TORY THAT' S BEEN ESTABLI SHED. AND
THE START OF THE PRODUCTI ON OF DOCUMENTS HAS COMVENCED.

"M G NG TO -- 1'VE GOI' A BRI EF PONER PO NT, JUST
SO THE COURT CAN UNDERSTAND WHERE WE ARE FROM THE DOCUMENT
DEPCSI TORY PERSPECTI VE.

THE MDL HAS SET UP A WEBSITE. AND IF YOU LOX -- |

DON'T KNOWIF I CAN PONT -- | DON T KNOW-- THERE IS NO WAY

AMY C. RUEMELI N, RPR, CRR OFFI Cl AL COURT REPCORTER
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TO PONT TO IT, BUT AT THE VERY TOP OF THE PAGE, YOU WLL SEE
THE ADDRESS FOR THE WEBSI TE, WHICH IS RENU MDL LI TI GATI ON DOT
COM  THAT'S AVAI LABLE TO ANYBODY TO LOG ON.

WE CURRENTLY HAVE ALL THE ORDERS, HEARI NGS AND
TRANSCRI PTS THAT HAVE HAPPENED IN THE MDL. | F ULTI MATELY THE
NEW YORK CONSCLI DATI ON WANTS TO JON US WTH I TS WEBSI TE, WE
ARE HAPPY TO HOST I T, AND ALSC PUT THEI R ORDERS, TRANSCRI PTS
AND HEARI NGS ON HERE, AS VELL.

THAT' S OPEN TO ANYBODY. |F YOQU CLI CK ON WHAT YQU
WANT, THE FIRST ORDER IS PTO 1, IT SHOAS UP. | T CAN BE
PRI NTED OFF, E-MAILED TO WHOMEVER YOU WANT TO. YOU GO BACK
TO THE MAIN HOVE PAGE. AND YOU LOCK ON THE RI GHT SIDE OF THE
SCREEN, AND THERE IS A DOCUMENT DEPGCSI TORY LOGIN. THAT'S A
SECURE LOG N.

| AM TOLD THAT WTH TH S LI TTLE CARD, AND THERE IS A
PICTURE OF I T THERE, AND | ALSC HAVE ONE IN MY HAND, |I'M
G NG TO SHON YOU HOW LARGE I T IS, THAT WE HAVE TRI PLE - -
WHAT -- TRI PLE AUTHENTI CATI ON ALGORI THMS.  AND THAT THIS IS
SOVETH NG NOW CONNECTED TO A SATELLI TE THAT 1S Cl RCLI NG ABOVE
US RIGHT NON | DON T UNDERSTAND ANY COF THAT.

WELL, VWHAT THAT MEANS, FROM A PRACTI CAL PERSPECTI VE
IS, TO GET I NTO THE DEPGCSI TORY, WHERE WE HAVE CONFI DENTI ALI TY
| SSUES AND VVE HAVE TO MAI NTAI N A CONFI DENTI ALI TY PURSUANT TO
THE AGREEMENT WE HAVE W TH THE DEFENDANTS, YQU HAVE TO HAVE A

USER NAME. YOU HAVE TO HAVE A PASSWORD THAT IS UNI QUE TO
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THAT USER. YOQU THEN HAVE TO HAVE A FOUR- NUMBER PI N THAT' S
UNIQUE TO A USER. AND THEN AFTER THE PIN, YOU PUT IN THE
NUMBERS OFF THI S LI TTLE THING AND THI S LI TTLE THI NG CHANGES
NUMBERS EVERY 60 SECONDS. AND | T I'S SYNCHRONI ZED W TH THE
SERVER. SO |IF YOU DON' T HAVE ALL THOSE THI NGS, YOU CAN T GET
ON THE WEBSITE. TH S IS THE H GHEST SECURI TY AVAI LABLE, THAT
WE ARE AWARE OF, WTH COWPUTERS. AND IT'S WHAT | S USED BY
THE DEFENSE DEPARTMENT, ALTHOUGH THEY PROBABLY - -

THE COURT: |S THAT THE GOOD NEWS OR THE BAD NEWS?

MR HAHN: THEY ARE NOT THE BEST PEOPLE TO BRAG
ABQUT.

WE CAN GO ONE STEP FORWARD W TH SECURITY, |F A
NEED -- THE NEED ARI SES, WHICH IS WE ALSC COULD HOCK YOU ON
THE COWVPUTER, AND YOU CAN ONLY LOG I N FROM THAT PARTI CULAR
COMPUTER W TH THAT USER. TO DATE, WE HAVEN T DONE THAT.

ONCE YOQU LOG IN, YQU CAN PI CK BETWEEN ONE OF TWO
PROGRAMS, FYI REVI ENER OR CONCORDANCE. EVERYONE SHOULD HAVE
ONE OF THOSE TWO PROGRAMS ALREADY. | F THEY DON T, THEY ARE
VERY | NEXPENSI VE, AND THAT' S WHAT DRI VES THE DATABASE.

YOU PICK WH CH ONE YOU WANT. YOU LOG ON. AND THEN
YOU WLL SEE ON THE LEFT- HAND SI DE UNDER DATABASES, THE RENU
DATABASE. YQU SIMPLY CLI CK ON THAT, AND YQU ARE I N THE
DATABASE.

| F YOU LOOK DOM AT THE BOTTOM RI GHT CORNER, IT
SAYS DOCUMENT 1, 31,000. THOSE -- THAT'S THE NUMBER COF

AMY C. RUEMELI N, RPR, CRR OFFI Cl AL COURT REPCORTER
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DOCUMENTS THAT HAVE BEEN PRODUCED, TO DATE, FROM BAUSCH &
LOVB. WE EXPECT W TH OUTSTANDI NG DOCUMENT REQUESTS THAT WE
WLL HAVE AN ADDI TI ONAL 100, 000 DOCUMENTS COM NG | N THE NOT
TOO DI STANT FUTURE. SO WE W LL HAVE ABQUT 130, 000 DOCUMENTS,
WE HOPE W TH N THE NEXT 30 DAYS OR SO.

THESE ARE NOT PI ECES OF PAPER, THESE ARE DOCUMENTS.
THERE |I'S MANY, MANY PI ECES OF PAPER TO EACH DOCUMENT.

TH' S DATABASE CAN BE SEARCHED BY KEY WORDS, PHRASES,
MULTI PLE WORDS, JUST LI KE YOU ARE DO NG A GOOGLE SEARCH. AND
| F YQU CLI CK ON THE SEARCH BAR ON THE LEFT-HAND SIDE, | T POPS
UP AND YOU CAN PUT PHRASES IN THERE, THE WORDS YOU WANT I N
THERE. WE DID FUSARIUM  YOU THEN CLICK ON THAT. AND IF YQU
LOOK AT THE BOTTOM | T HAS DOCUMENT 1 OF 2,969. THERE ARE
2,969 DOCUMENTS THAT HAVE FUSARI UM I N THE BODY OF THE
DOCUMENT AT THI S TI ME.

IN ADDI TION TO THI'S, WE CAN HAVE PEOPLE REVI EW THE
DOCUMENTS TO PREPARE FOR LI TI GATI ON FROM THEI R DESKS
REMOTELY. AND SO YOQU DON T HAVE TO HAVE PECPLE TRAVELI NG TO
A DEPCSI TORY. |IT'S ALL DONE VI RTUAL. AND THE MDL LAWERS
WLL BE REVI EW NG THE DOCUMENTS AND THEN FI LLI NG I N THE
OBJECTI VE CODES, THE SUBJECTI VE FI ELDS, SO THAT WE CAN NARROW
THE DOCUMENTS TO PREPARE FOR TRI AL, FOR OQUR TRI AL EXH BI TS.

WE HAVE DONE THE EXACT SAME THI NG IN THE ZYPREXA
MOL. | T HAS WORKED VERY WELL. |IT SAVES A LOT OF MONEY AND

| T ALLOANS LAWERS FROM ALL OVER THE WORLD TO COCRDI NATE AND
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LOOK AT DOCUMENTS TOGETHER.

YOQU CLI CK AGAI N, THE ACTUAL DOCUMENT COMES UP.

SO -- AND THAT'S THE END OF MY PONER PO NT.

WE PROPOSE W TH THE MDL, AND WE HAVE STARTED
DI SCUSSI ONS, AS A RESULT OF THE RECEPTI ON LAST N GHT, TALKI NG
WTH MR PENNCCK, UM AS WELL AS MR VEITZ AND MR GORDQON,
UM THAT WE WORK TOGETHER POTENTI ALLY W TH A DEPCSI TORY. WE
HAVE NOT AGREED TO DO THAT YET. THAT'S SOVETHI NG THAT THE
MOL WOULD BE VERY | NTERESTED IN DO NG, MAYBE SHARI NG COSTS
AND SHARI NG THE MANPOAER NECESSARY TO LOOK AT THESE LI TERALLY
TENS OF THOUSANDS OF DOCUMENTS THAT NEED TO BE LOCKED AT OVER
THE COURSE OF THE LI TI GATI ON.

DEPCSI TIONS.  WE HAVE TAKEN TWO DEPOCSI TI ONS TO DATE.
WE HAVE TAKEN ONE SO FAR, THE KLUMP DEPGCSI TION. AND WE' LL BE
TALKI NG ABOQUT THAT A LITTLE BIT LATER AS FAR AS THE | SSUES
THAT REVOLVE ARCUND THAT. AND A SECOND DEPOSI TI ON HAS BEEN
TAKEN BY THE NEW YORK GROUP OF AN ORGANI ZATI ONAL | NDI VI DUAL
FOR BAUSCH & LOMVB.

WE BELI EVE THAT WE' LL BE ABLE TO WORK TOGETHER ON
DEPCSI TIONS.  WE M GHAT NEED THE HELP OF A COURT ULTI MATELY TO
FI GURE QUT A FEW OF THE | SSUES, SO THAT BAUSCH & LOVB FEELS
COMFORTABLE W TH THE PROCEDURE.

AT THS TIME, |I'M GO NG TO LET MR PENNOCK TAKE
OVER - -

MR PENNOCK: THANKS, BLAIR.

AMY C. RUEMELI N, RPR, CRR OFFI Cl AL COURT REPCORTER
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THE COURT: -- AND DO H S POAER PO NT.

MR PENNOCK: GOCD MORNI NG, YOUR HONOR, | T'S PAUL
PENNOCK, WEI TZ AND LUXENBERG FOR THE PLAI NTIFFS. | HAD A
LAPTAP OVER HERE SOVEVHERE THAT WAS SUPPCSED TO BE HOOKED UP.
HOPEFULLY, THAT WAS TAKEN CARE OF. | JUST NEED YOU TO JUST
G VE ME A MOMENT, JUDGE, SO | CAN HOOK THI S IN.

THE COURT:  SURE.

MR PENNOCK: |'VE ALREADY PROM SED YOU WE WERE GO NG
TO DO THAT BEFORE WE STARTED, AND | T MJST NOT HAVE.

JUDGE, | WANT YQU TO KNOW THAT | DI D SEE THE FENCE
POST TROPHY THI S MORNING. THAT IS THE NI CEST TROPHY. |
COULDN T TELL WHETHER I'T WAS A SHOULDER MOUNT OR NOT. HE
ALSC SHONED ME A PI CTURE OF THE DUCKS. | THOUGHT FIRST IT
WAS A SWARM OF MOSQUI TCS.

THE COURT: THEY DON T --

MR PENNOCK: THERE IS AN AWFUL LOT OF DUCKS UP
THERE ON 1, 000 ACRES.

THE COURT: WE USUALLY DON T HAVE THAT MANY
MOSQUI TOS UP I N THAT AREA. YOU WLL HAVE TO WAIT FOR
THANKSG VI NG FOR THAT, MR PENNOCK.

MR PENNOCK: YEAH, THAT'S WHAT | HEARD.

VWH LE THEY ARE SETTI NG THAT UP, MAYBE | COULD STRESS
A FEW | SSUES.

FI RST OF ALL, YOUR HONOR, OBVI QUSLY, WE ALL THANK

YOU FOR YOUR HOSPI TALI TY LAST NI GHT IN HOSTI NG TH S

AMY C. RUEMELI N, RPR, CRR OFFI Cl AL COURT REPCORTER
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CONFERENCE I N THI' S BEAUTI FUL COURTROOM AND THANK YOU FOR
ALLOW NG US TO HAVE AN OPPORTUNI TY TO MEET W TH JUSTI CE
FREEDVAN | N SUCH A WONDERFUL CI TY.

WE ARE HERE VERY MUCH LOOKI NG FORWARD TO WORKI NG
WTH MR- HAHN AND THE PLAI NTI FFS THAT ARE MOVI NG TH S CASE
FORWARD IN YOUR COURT. | THI NK THAT SOVE OF THE THI NGS THAT
| WOULD LI KE TO TALK ABOQUT TH S MORNI NG RELATI VELY BRI EFLY
MAY HELP ADVANCE EXACTLY THAT.

| WAS | MPRESSED BY THE DOCUMENT REPCSI TORY THAT THE
MDL PLAI NTI FFS HAVE ALREADY SET UP. |IT'S VERY SIM LAR TO THE
ONE THAT WE HAVE ALREADY ESTABLI SHED FOR NEW YORK, AND A
SIM LAR, NOT | DENTI CAL STRUCTURE IN TERMS O SECURI TY AND SO
FORTH, BUT IT'S A SYSTEM CALLED DCCS, D-O-C S, ALL CAPS, THAT
WAS DEVELOPED ACTUALLY | NTERNALLY BY WEI TZ & LUXENBERG OVER
THE LAST FEW YEARS BY AN | T DEPARTMENT OF ABOUT 15 PEOPLE,
JUST WORKI NG | N DEVELOPI NG A SYSTEM THAT WLL ALLOA THE TYPES
OF THI NGS THAT CONCORDANCE, WHICH | TH NK THAT SYSTEM I S
CONCORDANCE, THAT WLL ALLOA THI NGS LI KE THAT, CONCORDANCE
CAN DO, AND PERHAPS EVEN SOVE ADDI TI ONAL THI NGS.

AND ANYWAYS, I T'S A VERY SIM LAR SYSTEM W TH REMOTE
ACCESS AND ABILITY TO REVIEW AND VE TH NK THAT THESE TWO
SYSTEMS, |F WE DECI DE TO USE TWO DI FFERENT SYSTEMS, W LL BOTH
WORK VERY EFFI Cl ENTLY.

I N FACT, THE SYSTEM DOCS THAT WE HAVE DEVELOPED

HAS -- IS CURRENTLY BEI NG USED I N TWO MDLS BY THE PLAI NTI FFS,
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THE BEXTRA/ CELEBREX MDL, WHICH IS OQUT OF THE NORTHERN
DI STRICT O CALI FORNI A AND COORDI NATED W TH JUSTI CE KORNREI CH
N NEW YORK. I N OTHER WORDS, THE DOCUMENT SYSTEM THAT' S
BEI NG USED BY BOTH THE MDL AND THE NEW YORK PLAI NTI FFS |'S THE
DOCS SYSTEM | N BEXTRA/ CELEBREX.

IN ADDI TION, I T'S ALSC BEI NG USED BY THE MDL I N THE
ORTHO EVRA LI Tl GATI ON.

SO | TH NK THAT THE COURT WOULD BE PLEASED TO KNOW
THAT BOTH THE PLAINTIFFS IN THE MDL AND I N NEW YORK HAVE
ESTABLI SHED WHAT WLL BE A VERY EFFI Cl ENT REMOTE ABILITY TO
REVI EW THE NO DOUBT HUNDREDS OF THOUSANDS OF DOCUMENTS THAT
ARE GO NG TO BE PRODUCED I N THI S LI TI GATI ON.

JUSTI CE FREEDVAN: SO THESE ARE GO NG TO BE THE SAME
DOCUMENTS ON BOTH SYSTEMS?

MR PENNOCK: UM YES, YOUR HONOR. | WOULD | MAG NE
THAT I T WOULD BE THE SAME DOCUMENTS ON BOTH SYSTEMS.

JUSTI CE FREEDVAN:  OKAY.

MR PENNOCK: AND, YOU KNOWN A LOT OF IT HAS TO DO
WTH FAM LI ARITY OF USE. | MEAN, WE VE REVI EMED, MY OFFI CE
AND OTHER OFFI CES THAT HAVE WORKED ON DOCS, WE' VE USED I T
AGAIN AND AGAIN AND AGAIN. I T'S EASY TO NAVI GATE. BUT |
DON' T THI NK THERE | S ANY REALLY DUPLI CATI ON OF EFFORT BECAUSE
THE DOCUMENTS JUST COVE TO THE TWO DI FFERENT SYSTEMS, GET
UPLOADED ELECTRONI CALLY, AND THERE THEY ARE. SO IT'S JUST

DI FFERENT PEOPLE USI NG DI FFERENT SYSTEMS TO LOOK AT THE
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DOCUMENTS THAT EXI ST.

I N ANY EVENT, YQU KNOW -- MY POAER PO NT SLI DE
PRESENTATI ON WASN T THAT EXCI TI NG ANYWAY. BUT |F WE CAN CET
| T PLUGGED I'N, YOUR HONOR, | TH NK WE HAVE SUBSTANTI ALLY
NARROVWED THE | SSUES BETWEEN THE NEW YORK PLAI NTI FFS AND THE
DEFENDANTS OVER THE LAST SEVERAL WEEKS.

ADM TTEDLY, AT THE OQUTSET OF THI S LI Tl GATI ON BACK
EARLI ER IN THE YEAR, THERE WERE REALLY DCOZENS OF VERY
SI GNI FI CANT | SSUES THAT WE HAD W TH THE DEFENDANTS, AND W TH
SOMVE OF THE THI NGS THAT THEY WERE URG NG JUSTI CE FREEDVAN
SHOULD DO IN TERV5 OF CMOS; HOWNEVER, THE FI RST FOUR CMOS HAVE
BEEN AGREED TO. THOSE ARE AT LEAST THREE OR, | THI NK THE
FOURTH ONE, ALSC, ARE ENTERED ALREADY.

WE THEN RAN UP AGAINST THE FIFTH CMO, WHICH I S A CMO
THAT DEALS W TH CONFI DENTI ALI TY, THE CONFI DENTI ALI TY CMO.
TH'S, OF COURSE, IS A CMO THAT' S TYPI CALLY ENTERED I N EVERY
MASS TORT THAT OCCURS TODAY.

THERE ARE, AS THE COURTS ARE NO DOUBT AWARE, MODEL
CMOS FOR CONFI DENTI ALI TY THAT APPEAR I N THE MANUAL FOR
COWPLEX LI TI GATION. AND OF COURSE, WE HAVE A GREAT DEAL COF
EXPERI ENCE | N TERV6 OF HOW THESE CMOS SHOULD APPEAR FROM
PRI OR MDLS AND PRI OR CONSCLI DATI ONS OR COORDI NATI ONS | N STATE
COURTS, SUCH AS THOSE THAT HAVE OCCURRED W TH JUSTI CE
FREEDMAN.

SO VE HAVE A LOT OF EXPERI ENCE W TH THAT. AND THERE

AMY C. RUEMELI N, RPR, CRR OFFI Cl AL COURT REPCORTER
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WERE SOVE, AS |'M WELL AWARE, THAT THERE WAS A CMO THAT IS A,
OR A CONFI DENTI ALI TY ORDER, THAT HAS BEEN A STANDI NG ORDER I N
TH'S DI STRICT, UM THAT | NCORPORATED SOVE OF THE FEATURES
THAT THE MANUAL FOR COWPLEX LI TI GATI ON HAS RECOMVENDED AND
DI D NOT | NCORPORATE OTHERS.

I N ANY EVENT, | BELI EVE THAT WE HAVE A CMO -- WE ARE
VERY CLOSE TO A CMO THAT W LL SORT OF COVPORT W TH WHAT HAS
ALREADY BEEN ENTERED W TH REALLY JUST TWO, EXCUSE ME, THREE
DI SPUTED PO NTS, AND | COULD ADDRESS THOSE VERY BRI EFLY.

THEY ARE THREE RATHER SI MPLE PO NTS. THREE PO NTS
THAT | THINK WTH A LITTLE SI MPLI FI CATI ON CF LI TERALLY THE
SEMANTI CS AND THE LANGUAGE OF THE DEFENDANT' S PROPOSAL, UM
WE CAN RESOLVE.

THE FI RST AND MOST | MPORTANT PO NT IS THAT WE FEEL
THAT THE DEFI NI TI ON OF CONFI DENTI ALI TY I N THE NEW YORK CMO
SHOULD SI MPLY BE -- SHOULD SI MPLY DEFER TO NEW YORK LAW

AS WTH MANY | SSUES, THERE IS A VAST BODY OF LAW
W TH RESPECT TO WHAT | S APPRCPRI ATELY PRI VI LEGED OR
CONFI DENTI AL UNDER NEW YORK LAW AND I N DI SCUSSI ONS W TH THE
DEFENDANTS, WE HAVE SI MPLY SUGCGESTED THAT THE DEFI NI TI ON
SHOULD BE THAT. | F THE DOCUMENT | S AFFORDED PROTECTI ON BY
NEW YORK LAW THEN YOU MAY ASSERT THAT PRI VI LEGE. AND
THAT -- AND THE DETERM NATI ON AS TO WHETHER THE PRI VI LEGE WAS
APPROPRI ATELY ASSERTED W LL BE, OF COURSE, DETERM NED, |F

| TS BROUGHT TO JUSTI CE FREEDVAN' S ATTENTI ON, BY JUSTI CE
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FREEDMAN.

THE DEFENDANTS HAVE | NCORPORATED SOME OTHER LANGUAGE
AND HAVE SORT OF, IN My OPI NI ON, PERHAPS EXPANDED THE
DEFI NI TION A LITTLE BIT, OR AT LEAST SOVEONE COULD LOOK AT
THE WORDI NG THAT THEY HAVE UTI LI ZED AND SAY TO THEMSELVES, |
THI NK THAT DEFI NI TI ON HAS EXPANDED NEW YORK LAW AND HAVE THE
PLAI NTI FFS AGREED TO THAT EXPANS|I ON? WE HAVE.

SO VE -- | THNK I T WOULD BE VERY SI MPLE TO JUST
SAY, THE DEFI NI TI ON OF CONFI DENTI AL |'S PER NEW YORK LAW
THAT'S IT. AS | SAID TO THE DEFENDANTS, LOOK, IF I HAD A
DEFI NI TION - -

JUSTI CE FREEDVAN:  YQU KEEP SAYI NG THAT THAT' S
CLEAR. |'M UNAWARE OF SUCH CLARITY.

MR PENNOCK: WELL, THERE IS A MANN CASE, YOUR
HONOR, WHICH | BELIEVE IS A FIRST -- | BELIEVE IT'S THE FI RST
CASE. AND | THI NK THAT THAT CASE, WHI CH IS VERY RECENT, IT
JUST CAME QUT, | THINK EARLY IN JUNE OF 2006. | BELIEVE IT
WAS MANN AGAI NST COOPER TIRES. AND |I'M SORRY, | DON T HAVE
THE A TE WTH ME. BUT THAT CASE, | THI NK, LAYS QUT I N GREAT
DETAI L AND W TH GREAT CLARI TY WHAT YOUR HONOR HAS PO NTED
QJrT. YOU MAY HAVE HAD TO PULL FROM VARI QUS SOURCES AND CASES
UNTI L THAT PO NT.

AND | THI NK THAT THAT CASE G VES GOCD GUI DANCE ON
WHAT |'S CONFI DENTI AL AND VWHAT WOULD BE PERM TTED TO BE

DES|I GNATED UNDER NEW YORK LAW
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I N ANY EVENT, THE LAW EXI STS AS I T EXISTS. AND WE
ARE -- WE ARE CONCERNED ABOUT AGREEI NG W TH VERBI AGE THAT MAY
SOVEHOW BE | NTERPRETED AS SOVETHI NG OTHER THAN NEW YORK LAW

AND | F THE DEFENDANTS CAN STAND UP HERE THI S MORNI NG
AND SAY, YOUR HONCRS, WE AGREE THAT NEW YORK LAWS SHOULD BE
THE DEFI NI TI ON FOR CONFI DENTI ALI TY, THEN WE ARE ALL IN
AGREEMENT ON THAT.

THE SECOND OF THE THREE PO NTS W TH RESPECT TO THE
CONFI DENTI ALI' TY ORDER IS REALLY SOMETHI NG -- | T'S REALLY MORE
OF A PRACTI CAL PONT. AND IT HAS TO DO WHEN YOU HAVE THESE
CONFI DENTI ALI TY ORDERS, THI RD PARTI ES, EXPERTS, COCOUNSEL WHO
ARE NOT COUNSEL OF RECORD, MAYBE CONTRACTORS OR AGENTS THAT
YOU HAVE -- ALWAYS HAVE TO SI GN AN ACKNOALEDGEMENT THAT THEY
KNOW THE CONFI DENTI ALI TY ORDER EXI STS; THAT THEY KNOW THAT
THEY ARE SUBJECT TO PENALTI ES FROM THE COURT | F THEY VI OLATE
THE CONFI DENTI ALI TY ORDER, AND THAT THEY AGREE TO ABI DE BY
THE CONFI DENTI ALI TY ORDER.

| TS AN ACKNOALEDGEMENT OR A CERTI FI CATION.  |'VE
READ THE ORDER AND | UNDERSTAND I TS TERVS. | UNDERSTAND THAT
| MAY BE SUBJECT TO PENALTY AND EVEN DAMAGES. WE HAVE NO
PROBLEM W TH THAT CERTI FI CATI ON.

AND AS TO THI RD PARTI ES, | NCLUDI NG EXPERTS,
CONSULTANTS, AS | SAID, COCOUNSEL, UM WHO ARE NOT COUNSEL OF
RECORD AND ANY NON- EMPLOYEE REVI EMER OF COUNSEL OF RECORD,

ANY NON- EMPLOYEE REVI EWER OF THE DOCUMENTS, WE HAVE NO
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PROBLEM WE THI NK THAT THEY SHOULD SI GN THE CERTI FI CATI ON.
VWE WOULD WANT THEM TO BECAUSE | T AFFORDS US THE SAME TYPE OF
PROTECTI ON THAT | T AFFORDS THE DEFENDANTS, |IN TERVG OF
CREATI NG AN | SSUE THAT DCESN T NEED TO EXI ST THROUGH THE
RELEASE OF CONFI DENTI AL | NFORVATI ON.

THE ONLY STUMBLI NG BLOCK I'N GETTI NG TO AN AGREEMENT
HERE IS THAT THE DEFENDANTS WANT EVERYONE |IN OUR LAW FI RM VWHO
MAY AT ANY TI ME PHOTOCOPRPY, SEE, FAX, ETCETERA, A DOCUMENT, TO
SIGN A CERTI FI CATI ON.  THAT' S AN EXTREMELY BURDENSOME CONCEPT
TO HAVE THAT ACCOWPLI SHED.

AND THE DEFENDANTS KNOW THAT I T'S BURDENSOME. | N
FACT, THEY DON' T HAVE THEIR PEOCPLE DO I T. THEY HAVE, AS WE
DO, THEY TALK TO THEI R PEOPLE AND EXPLAIN AS TO WHAT -- WHAT
THE | SSUES ARE, AND THAT THESE THI NGS ARE CONFI DENTI AL, AND
THEY DO NOT HAVE THEM SI GN A CERTI FI CATI ON.

SO VE THI NK THAT WE, LIKE THEM ARE UNDER THE BURDEN
AND OBLI GATIONS OF THIS COURT'S ORDER. WE WLL BE
RESPONSI BLE, LIKE THEM FOR WHAT OQUR EMPLOYEES DO OR DON T
DO. WE ARE COUNSEL OF RECORD. WE ARE ORDERED, AND EVERYONE
THAT WORKS FOR US, |'S THEREBY ORDERED TO KEEP THESE THI NGS
CONFI DENTI AL.  THERE 1S NO NEED TO HAVE THESE PECPLE SI GN THE
ACKNOW.EDGEMENT.

THE REASON YOU HAVE THIRD PARTIES DO IT, IS TO
ESSENTI ALLY OBTAI N JURI SDI CTI ON OVER THEM, NOT ESSENTI ALLY,

T 1S TO OBTAIN JURI SDI CTI ON OVER THEM TO THE CONFI DENTI ALI TY
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ORDER. BUT AS TO I NDI VI DUALS WHO ARE EMPLOYED BY YOUR FI RM
| T DOESN' T NEED TO BE DONE. THAT'S THE ONLY -- THE LAST
STUMBLI NG BLOCK W TH RESPECT TO CMO 5.

YOU KNON FOLKS, YQU CAN -- WE DON' T NEED TO
CONTI NUE WTH THAT. |'M ALMOST DONE.

MR COLE: | DON T WANT TO | NTERRUPT, BUT WOULD | T BE
BETTER | F WE ADDRESSED EACH OF THESE | SSUES AS THEY CAME UP
OR WOULD YOUR HONCRS LI KE TO WAIT AND HAVE THE DEFENDANT GO
THROUGH AND US RESPOND? BUT WE CAN DO I T EI THER WAY. I T
OCCURS TO ME VEE M GHT WANT TO HANDLE THI NGS - -

THE COURT: MAYBE VWHEN HE GETS DONE WTH H' S THI RD
PO NT, THEN YOU CAN RESPOND TO THE THREE PO NTS ON THE
CONFI DENTI ALI TY AND CMO.

JUSTI CE FREEDVAN: | THI NK THAT'S A GOOD | DEA.  YQU
SAID THERE | S A THI RD PO NT.

MR PENNOCK: | THI NK THE THI RD PO NT MAY HAVE BEEN
RESCLVED BECAUSE |'M ON TO CMO 6.

THE COURT:  OKAY.

JUSTI CE FREEDVAN:  OKAY. SHOULD WE HAVE A RESPONSE?

THE COURT: YEAH. | GQUESS RESPONDI NG TO THE CMO 5
AND CONFI DENTI ALI TY.

MR COLE: YOUR HONOR, MAY | HAVE A SECOND TO G VE A
SORT O A VHERE WE ARE, AND AS MR. HAHN DI D, AND THEN WE
RESPOND?

THE COURT:  SURE.
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MR COLE: | GUESS IN THE HOST CITY SPIRI T, AND
SINCE "M HERE AND |' M LOCAL LI ASON COUNSEL, | WANTED TO
WELCOMVE JUSTI CE FREEDVAN HERE OFFI CI ALLY. WE TRIED TO LAST
Nl GHT. | WANTED TO EXPRESS - -

JUSTI CE FREEDVAN: THANK YOQU.

MR COLE: | WANTED TO EXPRESS AND WELCOMVE ALL THE
LAWERS HERE EVERYWHERE AND HOPE THEY ENJOY CHARLESTON HERE
IN THE SPRINGTI ME. |IT'S A NI CE PLACE.

| WANTED TO THANK BOTH OF YOU FOR AGREEI NG TO HAVE
TH'S JO NT HEARING. AND VW WANT TO EXPRESS WHAT OUR POSI TI ON
IS AND HONV VEE, AS A DEFENDANT, BAUSCH & LOVB, FEEL ABOQUT THE
COORDI NATI ON AND THI' S HEARI NG.

AND VH LE WE ARE EXClI TED TO HAVE YQU, WE UNDERSTAND
THAT THE PURPOSE OF ALL OF THS WE ARE DO NG IS TO, AT THE
END OF THE DAY, BE THROUGH WTH THE LITIGATION. AND IT"S IN
EVERYBCODY' S BEST | NTERESTS THAT THAT BE DONE AS EFFI Cl ENTLY
AS POSSIBLE. AND WE WANT TO DO IT AS EFFI Cl ENTLY AS
PCSSI BLE. AND WE WANT TO LET BOTH OF THE JUDGES WHO ARE
HANDLI NG THI S KNOW THAT. WE ARE COW TTED TO WORK TO DO
THAT. WE WANT TO COCRDI NATE. WE HAVE TRIED TO DO THAT W TH
BOTH SI DES. WE ACKNOALEDGE WE' VE HAD SOVE BUMPS | N THE ROQAD.
AND WE' VE ACTUALLY BEEN ABLE TO AGREE MAYBE ON SOVE THI NGS
BETTER WTH THE MDL PLAI NTI FFS THAN WE HAVE W TH THE NEW YORK
STATE PLAI NTI FFS, OF COURSE, BUT WE ARE MAKI NG A LOT OF

PROGRESS W TH THE NEW YORK STATE PLAI NTI FFS, AS MR PENNOCK
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SAID THIS MORNI NG. AND WE ARE COW TTED TO DO THI S.

VE -- THIS IS W FIRST JO NT HEARI NG ON MASS TORTS.
AND | REALLY DIDN T KNOW WHAT TO EXPECT. AND SO FAR, |'M
PRETTY | MPRESSED WTH THE WAY I T'S GO NG ALONG.

| KNOW THAT I'T'S BEEN DONE FROM MY COLLEAGUES I N
OTHER LI TI GATION. | HEARD MR PENNOCK SAY TH S MORNI NG ABOUT
BEXTRA/ CELEBREX. AND | KNOW JUSTI CE KORNREI CH, | BELI EVE,
AND JUDGE BREYER QUT I N SAN FRANCI SCO WERE COCRDI NATI NG THAT
VERY WELL. THAT'S GO NG VERY WELL. WE WOULD LIKE TH'S TO GO
VERY WVELL. WE HAVE NO | NTEREST I N DO NG ANYTH NG BUT BEI NG
MOST EFFI CI ENT, MOST COOPERATI VE, AND MOVI NG THI S ALONG.

WE ALSC UNDERSTAND THAT I'N COORDI NATI NG ANY MASS
TORT LI TI GATI ON WHERE YQU HAVE A LOT OF LAWYERS | NVOLVED,
THAT THERE ARE MANY | SSUES THAT WE HAVE TO DEAL W TH, MANY
LAWERS YOU HAVE TO DEAL W TH, AND AN OUTSI DER M GHT SAY THAT
THERE ARE A LOTI OF EGOS THAT YOU HAVE TO DEAL WTH. WE
UNDERSTAND THAT. WE ALSC UNDERSTAND THAT WHEN YOU TAKE ONE
FAM LY OF LITIGATION, IF YOU WLL, AND PUT I T WTH ANOTHER
ONE, YOU HAVE ALL OF THOSE | SSUES MULTI PLI ED, PROBABLY NOT BY
TWO, BUT PROBABLY BY FOUR.

AND VE UNDERSTAND THAT THAT MEANS THAT WE ARE ALL
GO NG TO HAVE TO BE A LI TTLE MORE PATI ENT, A LITTLE MORE
COOPERATI VE, A LITTLE MORE W LLING TO WORK TOGETHER. AND WE
WANT TO LET BOTH OF YOU KNOW THAT WE ARE COWM TTED TO DA NG

THAT. WE WANT TO BE REASONABLE. WE WANT TO WORK TOGETHER.
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WE UNDERSTAND THAT BOTH -- THAT WE HAVE RULES HERE | N SOUTH
CAROLI NA | N FEDERAL COURT; THAT THERE ARE FEDERAL COURT
RULES; THAT NEW YORK COURTS HAVE THEI R OAN RULES AND THEI R
OM TRADI TI ONS, THEIR OMWN WAY OF DO NG THI NGS. BUT WE THI NK
THAT ALL OF THOSE RULES ARE Al MED AT THE SAME THI NG, AND
THAT'S G VI NG LI TI GANTS A FAI R DAY I N COURT ON BOTH SI DES.
AND VE THI NK THAT WE CAN VERY RESPECTFULLY AND NI CELY WORK
THROUGH THOSE DI FFERENCES AND COME TO A PO NT THAT EVERYBODY
CAN AGREE W TH.

VE TH NK THAT HAVI NG TWO SETS OF RULES IN A
DEPGCSI TI ON, WHO GETS TO SEE DOCUMENTS AND WHO DOESN T, OR TWO
SETS OF RULES ABOUT WHAT IS CONFI DENTI AL AND NOT
CONFI DENTI AL, PUTS A BURDEN ON THE MOVI NG FORWARD PART OF THE
LI TI GATI ON AND RESULTS | N GREAT | NEFFI CI ENCI ES, AND | T MAKES
| T MJCH HARDER FOR ALL OF US TO GET TO THE END.

SO WE ARE VERY EXCI TED TO BE HERE I N HOPES COF
BRI NG NG EVERYTHI NG | NTO SORT OF ONE CONSOLI DATED, TO THE
EXTENT WE CAN; BEI NG RESPECTFUL OF EACH OTHER; BEI NG
RESPECTFUL OF THE DI FFERENT JURI SDI CTI ONS; MOVI NG THI S
LI TI GATI ON FORWARD I N A WAY THAT EVENTUALLY WE GET TO THE END
O IT.

VWE THANK YOU AGAI N FOR BEI NG HERE. WE JUST WANT YOU
TO KNOW WE ARE COW TTED TO THAT. WE ARE GO NG TO HAVE, AS
YOU M GHT EXPECT, WE HAVE SO MANY LAWERS ON OUR Sl DE,

Dl FFERENT PEOPLE ARE GO NG TO ADDRESS DI FFERENT | SSUES, IS
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VWHY | SUGGESTED A WAY TO GO M GHT BE AS MR PENNOCK RAI SES
THI NGS, MAYBE WE COULD RESPOND TO THOSE. MR KAPLAN IS GO NG
TO RESPOND TO SOVE THI NGS, MR BEISNER | S GO NG TO RESPOND TO
SOMVE THINGS, AND MR ORTEGA, AND | THI NK M5. WOODBURY AND

MR ANl OLAK, ALL THESE NAMES | THI NK ALL THESE PEOPLE KNOW
AND THEY HAVE BEEN NEGOTI ATI NG ON THE VARI QUS SI DES I N THE
CMOS AND ARE BETTER EQUI PPED TO DEAL WTH THOSE | SSUES. |'LL
PROBABLY PCP UP A COUPLE OF TI MES, AS WELL.

MR PENNOCK: YOUR HONOR, | JUST WANT YOU TO KNOW I
HAVE NO OBJECTI ON TO BEI NG OUTNUMBERED.

MR BEI SNER: GOOD MORNI NG, YOUR HONOR. |'M JOHN
BEI SNER, COUNSEL FOR BAUSCH & LOVB, AND | WANTED TO RESPOND
BRI EFLY TO MR PENNOCK' S OBSERVATI ONS ABOUT CMO NUMBER 5.

| THINK MR PENNOCK | S CORRECT, AND I THI NK WE ARE
PRETTY CLOSE ON THIS ONE. SO LET ME BRI EFLY ADDRESS THE TWO
| SSUES THAT HE RAl SED.

THE FI RST, OBVIOUSLY IS AN | MPORTANT ONE, AND THAT
'S HOW ARE VVE GO NG TO DEFI NE CONFI DENTI AL DOCUMENTS FOR
PURPOSES OF THI S ORDER?

HERE IS THE | SSUE THAT WE HAVE. MR PENNOCK
REFERENCED SEVERAL TI MES THE MANUAL FOR COVPLEX LI TI GATI ON,
AND HOW | T DEFI NES CONFI DENTI AL MATERI AL.  AND THE | SSUE THAT
WE HAVE | S THAT THE ORDER THAT WAS ENTERED HERE | N THE MDL
PROCEEDI NG, WHICH | S THE STANDARD SOUTH CAROLI NA ORDER, VHI CH
WAS DEVELOPED COOPERATI VELY AMONG COUNSEL FOR A LONG PERI CD
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OF TIME, HAS THE DEFINITION IN I T FROM THE MANUAL ON COVPLEX
LI TI GATI ON, BUT WE HAVE PROPCSED AS TRADE SECRETS OR
CONFI DENTI AL RESEARCH DEVELOPMENT OR COMVERCI AL | NFORMATI ON.
AND I F YOU LOXX IN THE MODEL ORDER I N THE MANUAL FOR COWPLEX
LITIGATION 4, IT DEFINES IT AS: "D SCOVERY MATERI AL
CONTAI NI NG TRADE SECRETS OR OTHER CONFI DENTI AL PROPRI ETARY
RESEARCH, DEVELOPMENT, MANUFACTURI NG OR COMMERCI AL OR
BUSI NESS | NFORMATI ON MAY BE DESI GNATED CONFI DENTI AL. "

SO VHAT WE PROPOSE HERE, COM NG FROM THE SOUTH
CAROLI NA CORDER, |'S FUNDAMENTALLY THE SAME AS WHAT IS I N THE
MANUAL FOR COVPLEX LI TI GATI ON, WHI CH HAS BEEN ADOCPTED IN A
LOT OF DI FFERENT CASES.

THE PLAI NTI FFS I N NEW YORK HAVE PROPOSED DEFI NI NG I T
ONLY AS TRADE SECRETS AND PROPRI ETARY | NFORVATI ON.  YOU NAY
THI NK, WVELL, THAT'S ANCELS DANCI NG ON THE HEAD OF A PIN,
WHAT' S THE DI FFERENCE? | TH NK WHAT WE WOULD PROPCSE, | N THE
SPIRIT OF COMPROM SE ON TH' S, AND W COMMUNI CATED THI S TO
MR PENNOCK LAST NIGHT, |S TO USE THE LONGER DEFI NI TI ON THAT
ADDED TO THE END, "TO THE EXTENT PERM TTED BY NEW YORK LAW"

| THI NK THAT PROTECTS BOTH SIDES. | T G VES
MR PENNOCK AN ASSURANCE, AND THE PLAI NTI FFS, THAT WE ARE NOT
TRYI NG TO DO ANYTHI NG MORE EXPANSI VE THAN NEW YORK LAW |
THI NK USING THE DEFI NI TIONS I N THE MANUAL ON COVPLEX
LI TI GATI ON ASSURES EVERYBODY WE ARE NOT TRYI NG TO DO ANYTHI NG

NARRONER. SO THAT WOULD BE, | THI NK, WE ARE FUNDAMENTALLY
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SAYI NG THAT WE WOULD BE W LLI NG TO AGREE TO THAT.

THERE WAS ONE PROVI SION IN THE MDL ORDER, A
REFERENCE TO SENSI TI VE PERSONAL | NFORVATI ON, VWHI CH | KNOW
JUSTI CE FREEDVAN, YOU HAVE EXPRESSED SOMVE CONCERN ABOUT | N
ONE HEARING. |'M NOT' SURE THAT' S NECESSARY. THAT IS
PRI MARI LY THERE, | THI NK, FOR CONCERN ABQUT THE PRODUCTI ON OF
MEDI CAL | NFORVATI ON.  BUT WE' VE GOT' H PPA PROTECTI ON AND
THINGS OF THAT SORT ON THAT. SO THE DEFI NI TI ON THAT | JUST
SUGGESTED, | THI NK, WOULD PROBABLY SERVE BOTH PARTI ES'
| NTERESTS WELL.

ONE THING | WOULD NOTE ON TH' S SUBJECT, IS THAT I
WOULD HOPE GO NG FORWARD THAT WE COULD DEVI SE A MECHANI SV, | F
THERE ARE CONCERNS ABOUT VWHI CH DOCUMENTS CAN BE DESI GNATED AS
CONFI DENTI AL, THAT WE WOULD HAVE A MECHANI SV BETWEEN THE
COURTS TO COMMUNI CATE ON THI S | SSUE, SO THAT WE DON' T HAVE AN
ENTI RELY DI FFERENT SET OF CONFI DENTI AL DOCUMENTS IN THE MDL
PROCEEDI NG VERSUS VWHAT |S I N NEW YORK.

| THI NK THAT THE MANN CASE THAT MR PENNOCK
REFERENCED ACTUALLY BRI NGS NEW YORK LAW | NTO BElI NG CONSI STENT
W TH FEDERAL LAW  THAT' S WHAT THE OPI NI ON SAYS.

BUT OBVI QUSLY, JUSTI CE FREEDVAN, YOU WOULD BE MAKI NG
YOUR DETERM NATI ONS UNDER NEW YORK LAW AND JUDGE NORTON, YOU
WOULD BE MAKI NG YOUR DETERM NATI ONS UNDER FEDERAL LAW SO
THERE IS A PGSSI BI LI TY THERE MAY BE A FEW DOCUMENTS ON VWH CH

THERE MAY BE A DI SAGREEMENT.
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SO THAT WOULD BE QUR SUGGESTI ON FOR RESOLUTI ON ON
THAT I SSUE, AND | THINK I T SERVES THE | NTERESTS OF BOTH
PARTI ES, BOTH SI DES OF THE LI Tl GATI ON.

ON THE OTHER | SSUE, AND THAT IS THE QUESTI ON
WHETHER, | F |I'M UNDERSTANDI NG MR. PENNOCK CORRECTLY, THE
CONCERN THAT EXI STS ABOQUT EMPLOYEES DEALI NG W TH THESE
DOCUMENTS, THAT IS THE EMPLOYEES OF MR PENNOCK' S FI RM OR
ANYBODY ON THE PLAI NTI FFS' Sl DE.

| THI NK WE NEED TO UNDERSTAND VWHAT WE ARE TALKI NG
ABOUT HERE ARE TRADE SECRETS. |IF TH S IS GO NG TO BE THE
DEFI NI TI ON, VERY SENSI Tl VE, CONFI DENTI AL, BUSI NESS
| NFORVATI ON THAT ARE BEING G VEN TO THE OTHER SIDE IN TH' S
LI TI GATI ON AS PART O THE DI SCOVERY PROCESS.

| DON T THINK THAT IT IS TOO MJCH TO EXPECT THAT I N
TAKI NG THOSE DOCUMENTS, THAT IN THE SPIRIT OF TRUST, THAT WE
HAVE SOVE ASSURANCE THAT ANYBODY SEEI NG THOSE DOCUMENTS IS
GO NG TO TREAT THEM AS TRADE SECRETS; THAT THEY ARE NOT GO NG
TO BE TALKI NG ABOQUT THEM QUTSI DE THE FI RM THAT THEY ARE NOT
GO NG TO BE DEALI NG WTH THEM IN A WAY THAT' S | NCONSI STENT
W TH THEI R TRADE SECRET STATUS.

WHAT FIRMS DO, AND | THI NK WHAT THE MANUAL FOR
COVMPLEX LI TI GATI ON EXPECTS, |S THAT | F EMPLOYEES ARE GO NG TO
BE G VEN DOCUMENTS OF THAT SORT, THAT THEY BE SAT DOMNN AND
EXPLAI NED, THI S IS SENSI TI VE MATERI AL. YOU ARE NOT SUPPOSED

TO BE MAKI NG COPI ES FOR YOURSELF. YOU ARE NOT' SUPPCSED TO BE
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HANDI NG THESE QUT. AND JUST SI MPLY SIGN AT THE END OF THAT
CONVERSATI ON, |'VE HEARD THAT AND | UNDERSTAND IT, | DON T
THINK I'S TOO ONEROUS OF A CONCERN.

AND | AM WORRI ED THAT IF THERE IS NOT A W LLI NGNESS
TO DO THAT, THAT WE DON' T HAVE THE PROTECTI ONS | N PLACE THAT
THE MANUAL FOR COWPLEX LI TI GATI ON SUGGESTS OQUGHT TO EXI ST I N
TH S REGARD.

AND SO | THI NK THAT THAT IS A REASONABLE REQUEST TO
ENSURE THAT EMPLOYEES -- FRANKLY, |'M LESS WORRI ED | F AN
ATTORNEY SEES A DOCUMENT THAT |'S STAVPED CONFI DENTI AL, THEY
KNOW WHAT THAT MEANS. BUT | F SOVEBCDY WHO IS RUNNI NG A COPY
MACHI NE | N THE OFFI CE MAY NOT, LEG TI MATELY, MAY NOT KNOW
WHAT THAT MEANS, AND MAY PERHAPS NEED SOME | NSTRUCTI ON ON
THAT. WE JUST WANT TO MAKE SURE THAT THAT' S THERE BEFCORE
THESE DOCUMENTS ARE ENTRUSTED TO THEM

THANK YOQU, YOUR HONOR.

THE COURT: ARE YOUR EMPLOYEES SI GNI NG THE SAME
THI NG FOR YOQU?

MR COLE: THEY ARE NOT.

BUT | F WE GET DOCUMENTS, YOU KNOW WE HAVE TO GO
THROUGH THE TRAI NIl NG PROCESS THAT WE GO THROUGH. AND WE HAVE
TO G VE QUR CLI ENT ASSURANCE THAT THEY ARE Sl GNI NG THOSE.
AND VE DO. AND IF WE GET DOCUMENTS, AND FREQUENTLY WE DO IN
QUR OFFI CES, FROM OTHER CASES THAT ARE CONFI DENTI AL FROM

OTHER PARTIES, WE DO GO THROUGH THAT PROCESS. AND | TH NK
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THERE IS A -- |IF THE MANUAL SUGGESTS TH' S, THAT THERE BE A
PROCESS TO CONFI RM THAT PEOPLE WHO ARE GETTI NG DOCUMENTS
ENTRUSTED TO THEM FROM THE OTHER SI DE, HAVE TO GO THROUGH AN
ASSURANCE PROCESS ON THAT.

JUSTI CE FREEDVAN:  WOULD I T BE SO BURDENSOMVE FOR
YOUR EMPLOYEES TO SI GN SUCH A CONFI DENTI ALI TY CERTI FI CATI ON?

MR COLE: WE COULD DO THAT IF -- IF -- | MEAN, |
DON' T THI NK THERE | S ANY PROBLEM W TH BOTH SI DES DO NG THAT.
| TS AN CDD SI TUATI ON BECAUSE | T'S OUR CLI ENT' S DOCUMENTS.
BUT | F THAT CREATES A SENSE OF EQUALITY ON THAT, |'M SURE WE
WOULD BE W LLING TO DO THAT.

THE COURT: YOU ARE GO NG TO GET A LOT OF SENSI TI VE
PERSONAL | NFORMATI ON FOR EACH | NDI VI DUAL PLAI NTI FF.

MR COLE: ABSOLUTELY.

THE COURT: AND THAT'S --

MR COLE: NO. NO AND, YOUR HONOR, THE ORDER IS
DRAFTED, |1'M SURE | T WORKS BOTH WAYS.

JUSTI CE FREEDVAN: SO ANYTHI NG THAT YOQU GET FROM THE
OTHER SI DE - -

MR COLE: ABSOLUTELY. ABSOLUTELY.

| MEAN, |IF WE DO GET | NFORVATI ON THAT WOULD BE
SUBJECT TO THAT, YES, WE WOULD BE OBLI GED. ¥THE ORDER DOESN T
SAY THAT ONLY APPLIES TO THE PLAINTI FFS. 1'M SORRY, YES.
AND VVE WOULD BE SI GNI NG THAT, I N THE EVENT WE GET DOCUMENTS

THAT ARE | N THAT CATEGCRY.
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BUT YOU ARE RI GHT, YOUR HONCR, | F WE HAVE H PPA
| NFORVATI ON THAT IS SUBJECT TO HI PPA, YES, WE WOULD NEED TO
DO THAT. SO, YES, | TH NK, TO MORE DI RECTLY ANSVER YOUR
QUESTION, |I'T WOULD WORK BOTH WAYS.

THANK YQU.

MR PENNOCK: YOUR HONOR, JUST TWO QUI CK REPLI ES ON
THI' S | SSUE ON CMO NUMBER 5.

FIRST, I THI NK | HEARD MR BEI SNER SAY ON THE RECORD
THAT THEY ARE NOT | NTENDI NG, BY ANY OF THE LANGUAGE THAT THEY
ARE SUGGESTI NG | N THE CONFI DENTI ALI TY ORDER, TO EXPAND THE
PROTECTI ONS UNDER NEW YORK LAW

THAT HAVI NG BEEN SAI D, WE NOW DON T HAVE TO WORRY
THAT SOVE PO NT A COUPLE YEARS FROM NOWN SOVEONE | S GO NG TO
COME AND SAY, WELL, WHEN YOU AGREED TO THE CMO, YQU AGREED TO
SOVETHI NG DI FFERENT THAN NEW YORK LAW

SO I TH NK THAT | SSUE | S DI SPCSED Cr.

JUSTI CE FREEDVAN: SO YOU WOULD AGREE THAT THE
LANGUAGE COULD BE USED WTH A TAI L, "TO THE EXTENT NEW
YORK" - -

MR PENNOCK: " TO THE EXTENT NEW YORK LAW PERM TS. "

JUSTI CE FREEDVAN: " NEW YORK LAW PERM TS OR ALLOWS. "

MR PENNOCK: | THI NK WE HAVE ESTABLI SHED ON THE
RECORD THAT THEY HAVE NO | NTENTI ON TO EXPAND THE DEFI NI TI ON.

AS TO THI S I SSUE OF SI GNI NG, COF SI GNI NG THESE
CERTI FI CATI ONS, YOU KNOW FRANKLY, IT'S NOTI' EVEN SUCH A -- SO
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MUCH A PRACTI CAL PROBLEM OF HAVI NG PEOPLE DO I T OR SI TTI NG
DOM AND WE TELL PEOPLE THAT ANYVAY.

| USED TO HAVE A NEPHEW WHO EVERY TI ME YOU TOLD H M
NOT' TO DO SOVETHI NG, THAT WAS I T, I'T WAS A GUARANTEE. | F YQU
SAID, DON T TOUCH THAT, YOU WOULD COVE BACK | NTO THE ROOM AND
H' S FI NGERPRI NTS WOULD BE ALL OVER I T. DON T GO I NTO THAT
COXI E JAR, HE WOULD BE UP ON THE COUNTER IN THE COCKI E JAR.

AND REALLY, | THI NK THEY MAY WANT TO BE CAREFUL WHAT
THEY ARE ASKI NG FOR. BECAUSE IF YOU O TO SOVE OF THESE
PEOPLE, AND NOT THAT -- WE HAVE SOVE VERY GOOD PROFESSI ONALS
IN OQUR FIRM BUT EVERY BUSI NESS ORGANI ZATI ON NEEDS AND
REQUI RES PEOPLE THAT, AT SORT OF A LOVNER Tl ER OF OPERATI ON.

AND | F YOU ARE GO NG TO THEM AND TELLI NG THEM HEY,
BY THE WAY, DI D YOU KNOW YOU ARE COPYI NG ALL THI S | MPORTANT
STUFF AND IT CAN T CGET QUT, AND SO ON AND SO FORTH, YQOU NAY
BE CREATI NG A PROBLEM THAT YQU DIDN T HAVE TO BEG N W TH.
AND THAT' S ONE OF THE CONCERNS THAT WE HONESTLY HAVE.

BECAUSE IN THE END, IF TH'S CGETS OQUT, WE ARE ON THE
HOOK FOR IT. |IF SOMEONE IN OUR FIRM | F WE HAVE BEEN
ORDERED, THE PLAI NTI FFS' FI RM5 HAVE BEEN ORDERED, DO NOT LET
TH'S STUFF GET OJT, IF SOMEONE IN OQUR FIRM LET' S I T QUT, WE
ARE POTENTI ALLY ON THE HOOK FOR THAT. AND CERTAI NLY THEY
WOULD ARGUE THAT WE WERE.

SOTHS IS -- HAS AS MJCH TO DO W TH PROTECTI NG US

AND PROTECTI NG THEM AS A PRACTI CAL BURDEN. BUT | THI NK
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ENOUGH HAS BEEN SAI D ON THAT | SSUE.

| TH NK THAT, YOU KNOWN | F | COULD MOVE TO A MORE,
REALLY A MORE CRUCI AL AND FUNDAMENTAL | SSUE THAT' S AT THE
CORE OF WHY WE ARE HERE TODAY, AND THAT'S, YOU KNOW THE
LEVEL OF COOCRDI NATI ON, COOPERATI ON THAT WE LOOK FORWARD TO
HAVI NG WTH THE MDL PLAI NTI FFS AND YOUR -- AND JUDGE NORTON.

I N LOOKI NG OVER ALL COF THE | SSUES THAT MAY COMVE UP
OR THAT HAVE COVE UP TO DATE, I'T SEEMs TO ME RI GHT NOW AND |
THINK THI S WAS ECHOED | N SOVE CONVERSATI ONS THAT | HAD WTH
FOLKS THAT ARE | NVOLVED IN THE MDL RI GHT NOW THE CORE | SSUE
| S DEPCSI TI ONS. THERE -- YOU KNOW HOW DO YOU AVA D - -
SHOULD YQU AVO D DUPLI CATI ON OF DEPGCSI TI ONS OF THE
DEFENDANT' S W TNESSES?

AND VEE, FROM NEW YORK, KNOW NG THAT JUSTI CE FREEDVAN
ALWAYS HAS THI S AT THE FRONT OF HER CONCERNS, HAVE ACGREED AND
ARE W LLI NG TO AGREE THAT THERE SHOULD NOT BE DUPLI CATI ON OF
COMPANY W TNESS DEPOSI TI ONS.

VWE TH NK THAT, HOWEVER, THAT WHATEVER PROCEDURE | S
SET UP TO ENSURE THAT THAT DOESN T HAPPEN, AND TO ENSURE THAT
THE RI GHTS OF THE PLAI NTI FFS | N NEW YORK ARE PROTECTED, AS
WELL AS THE RIGHTS OF THE PLAINTIFFS IN THE MDL, AND TO
ASSURE THAT THE DEFENDANT' S CONCERNS ARE MET, WE THI NK THAT
THERE ARE REALLY SI X BASI C THI NGS THAT WE NEED TO AGREE UPON
AND HAVE ORDERED THAT WLL DEAL WTH IT ALL, VERY SI MPLY.

AND NOW| WSH | D D HAVE My POANER PO NT UP. BUT
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THE FIRST THING IS COVPLETE PRODUCTI ON. COVPLETE PRODUCTI ON
OF DOCUMENTS. AS THE COURTS MAY KNOW THI' S DI SCOVERY | S
CURRENTLY PROCEEDI NG AND PRI MARI LY W LL PROCEED THROUGH WHAT
HAS BEEN TERVED A CUSTODI AL PRODUCTI ON AND DEPOSI TI ON.  THAT
MEANS -- | T REALLY AND PROBABLY BETTER BE TERMED W TNESS
PRODUCTI ON AND DEPCSI TI ON, AS OPPCSED TO CUSTCDI AL. I T JUST
MEANS THIS IS THE PERSON THAT WE WANT TO DEPOSE. G VE ME
THAT PERSON' S DOCUMENTS. G VE ME ALL OF THAT PERSON' S
DOCUMENTS, EVERYTHI NG THEY HAVE. AND WE HAVE A DEFI NI TI ON AS
TO WHAT ALL OF THE DOCUMENTS ARE. THAT'S BEEN DONE.

WHAT WE ARE SUGCGESTI NG |'S THAT DEPOSI TI ONS SHOULD
NOT' GO FORWARD UNTI L THE DEFENDANTS HAVE CERTI FI ED THAT THEY
HAVE G VEN US ALL OF THE DOCUMENTS. THAT'S THE CUSTOM AND
PRACTI CE THAT HAS DEVELOPED AND THAT OTHER COURTS ARE
ORDERI NG. AND |I'M NOI' EVEN SURE THEY HAVE A PROBLEM W TH
THAT | SSUE, BUT THAT CERTAINLY |'S NUMBER ONE.

NUMBER TWO -- AND THI S | S WVHERE THERE MAY BE A
LI TTLE CONCERN OR W GGLE ROOM I N SOVE OF THE THI NGS THE
DEFENDANTS HAVE SUGGESTED -- NUMBER TWO | S WE NEED AMPLE TI ME
TO LOCK AT THOSE DOCUMENTS.

AND SO THAT MEANS THAT | F YOU ARE GO NG TO PRCDUCE
DOCUMENTS FOR THESE DEPCSI TI ONS, YOU MUST CERTIFY IT. YQU
MUST HAVE |IT COWLETE AND CERTIFY IT TO BE COVWLETE AT LEAST
30 DAYS BEFORE THE SCHEDULED DEPGCSI T1 ON DATE.

AND HOPEFULLY, YOU KNOW WE DON' T GET INTO | SSUES I N
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THE FUTURE THAT THEY ARE G VI NG US EVERYTHI NG ON THE 31ST DAY
BEFOREHAND. BUT WE, YOU KNOW |'M SURE THAT THEY ARE GO NG
TO ACT IN GOOD FAI TH NOT TO DO THAT. BUT THE BOTTOM LINE IS
THAT THERE IS A TRI CKLE OF DOCUMENTS THAT COMES IN AT THE
END, |IT NEEDS TO BE AT LEAST 30 DAYS BEFOREHAND. BECAUSE
THESE THI NGS ARE -- THERE ARE A LOT OF THINGS TO REVIEW  AND
AS YOU M GHT | MAG NE, A LOT OF WORK TO BE DONE TO PREPARE FOR
THESE COMPLEX DEPOCSI TI ONS.

SO THE SECOND PO NT -- |'M SORRY -- THE THI RD PO NT
| S CALENDAR CONSULTATI ON. AND WHAT DO | MEAN BY THAT? |F
YOU WERE TO ASK ANY LAWYER IN TH S COURTROOM CAN YQU -- WHAT
CAN YQU DO, uM ON MAY 25TH OR JUNE 1ST? THEY WOULD SAY, |I'M
BOOKED. |'M BOOKED. |'M BOCKED. WE NEED SOVE SI GNI FI CANT
ADVANCE NOTI CE OF WHEN THEY WANT TO PRODUCE THE W TNESS FOR
DEPCSI TI ON.

| WOULD SUGGEST -- AND WHEN | SAY "I," | MEAN ON
BEHALF OF THE NEW YORK PLAI NTI FFS -- THAT THERE BE A
DI SCUSSI ON AT LEAST 60 DAYS BEFORE THE DEFENDANT' S SCHEDULED
DEPCSI TI ON, WHEN THE DEFENDANT' S W TNESS W LL BE PRODUCED AS
TO, OKAY, BLAIR, WHO IS GO NG TO TAKE YOUR DEPCSI TI ON? W LL
THEY BE AVAI LABLE ON JUNE 19TH? AND IF IT'S -- SO LONG AS
| TS MORE THAN 60 DAYS QUT, REALLY, EVERYONE SHOULD MAKE
THEMSELVES AVAI LABLE.

AND THEN SOMEONE WLL GET ON THE PHONE AND CALL US

I N NEW YORK, AND SAY, TH S DEPCSI TI ON -- WE WANT TO DO THI S
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DEPOCSI TION. I T'S MORE THAN 60 DAYS FROM NOW HERE | S THE
DATE WVE WANT TO DO IT. WE REALLY NEED YOU TO MAKE SOVEONE
AVAI LABLE.

AND |I'M SURE IF | SAID, WELL, YOU KNOW ACTUALLY,
UM YOU KNON I TS THE END OF TURKEY SEASON, |'M GO NG TO BE
DOM IN TEXAS, YOU KNOW CAN WE DO I T THE FOLLON NG WEEK? |
WOULD GET THAT ACCOMMODATI ON.

BUT I N ANY EVENT, WE CERTAINLY NEED -- AND I T SOUNDS
LIKE A SI MPLE THING, BUT |IT'S REALLY BECOVE THE PRACTI CAL
PROBLEM OF COORDI NATI ON W TH MDLS, THE LACK OF CONSULTATI ON
W TH THE STATE COURT AND THE STATE COURT PLAI NTI FFS AS TO
WHEN THEY ARE AVAI LABLE. AND DEPOSI TI ONS GET SET AND YOU
JUST PLAIN CAN T GET THERE; YOU HAVE TO BE SOVEVWHERE ELSE.

SO THAT' S I T, 60 DAYS CONSULTATION. AS | SAID, |
THNK IT'S A VERY SI MPLE CONCEPT, VWHICH IS -- WHCH I'M
THANKFUL FOR SINCE | CAN T REALLY MASTER ANY COWPLEX
CONCEPTS.

THE FOURTH PO NT IS SI MPLY THAT THE NEW YORK
PLAI NTI FFS AND THE MDL PLAI NTI FFS, AND | THI NK THE MDL
PLAI NTI FFS WOULD AGREE TO THI' S, HAVE EQUAL TIME. WE ARE
W LLING TO AGREE FOR THE NEW YORK PLAI NTI FFS THAT WE, TOOG,
WLL LIMT OUR PORTION OF THE DEPGCSI TI ON TO SEVEN HOURS, AS
JUDGE NORTON HAS ORDERED MDL PLAI NTI FFS, PERHAPS THERE IS A
STANDI NG ORDER IN THI' S DI STRI CT.

AND SO I'T WOULD BE A SEVEN AND SEVEN, NOT THE DRI NK,
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BUT THAT THE MDL PLAI NTI FFS HAVE THEI R SEVEN HOURS, AND WE
HAVE OURS, OR VICE VERSA. BUT THAT WE -- THERE IS NO WAY
THAT THE -- THAT MOST OF THESE DEPOCSI TI ONS ON THESE VERY
COVPLEX | SSUES | NVOLVI NG USUALLY 100, 000 PAGES CR MORE,
400, 000 OR 500, 000 PAGES O DOCUMENTS THAT HAVE BEEN BO LED
DOAN, CAN BE DONE EFFECTI VELY I N LESS THAN TWO DAYS, I N QUR
M ND. WE ARE GO NG TO HAVE DI FFERENT LAWYERS LOOKI NG AT
DI FFERENT THI NGS AND FOCUSI NG I N, BUT A TWO- DAY DEPOSI TI ON,
SEVEN HOURS FOR THE MDL, SEVEN HOURS FOR NEW YORK BACK TO
BACK, I T WOULD BE BACK TO BACK BECAUSE OF THE COOCRDI NATI ON
PO NTS THAT | MADE EARLIER, UM | TH NK THAT THAT WLL BE --
WLL REALLY WORK TO CGET THI S DONE VERY EFFI Cl ENTLY AND
W THOUT US HAVI NG TO COVE BACK TO THE COURT AND SAY, YQU
KNOW THE SEVEN HOURS, ONE DAY JUST WASN T ENOUGH, WE NEED
ANOTHER DAY. TH S WAY WE START QUT AND WE SPLIT THE
DEPCSI TION UP AND TAKE I T.

THE FI FTH THI NG THAT | THI NK WOULD SI MPLI FY TH' S AND
JUST REALLY ALLOA NEW YORK PLAI NTI FFS TO TAKE THE DEPOSI TI ON,
I N COORDI NATION WTH THE MDL -- AND TH S IS PROBABLY ONE OF
THE BI GGEST STUMBLI NG OR THE Bl GGEST STUMBLI NG BLOCK THAT WE
HAVE -- NEW YCORK -- WE -- YOU KNON WE ARE NOT ACCUSTOVED TO
A SI TUATI ON WHERE ATTORNEYS' WORK PRODUCT AND MENTAL
| MPRESSI ONS ARE BEI NG -- ARE BEING G VEN TO THE OTHER SI DE
PRI OR TO A DEPGCSI TI ON TAKI NG PLACE.

AND IN OUR VI EW THE DEFENDANT' S, YOU KNOW
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I NSI STENCE THAT WE HAVE TO G VE THEM ALL OF THE DOCUMENTS WE
ARE GO NG TO USE AT THE DEPOSI TI ON THREE DAYS | N ADVANCE, WM
DCESN T REALLY DO ANYTHI NG BUT TI P OUR HAND; ALLOA THEM TO
PREPARE THEI R W TNESS FOR MATTERS THAT ARE PROPERLY ADDRESSED
BY EFFECTI VE CROSS- EXAM NATION.  AND THE BOTTOM LINE IS, |
FIND IT HARD TO UNDERSTAND HOW THAT |IS NOT WORK PRCDUCT.

WE HAVE TAKEN SEVERAL HUNDRED THOUSAND DOCUMENTS, WE
HAVE BO LED IT DOMN TO LI TERALLY 50 DOCUMENTS THAT WE ARE
GO NG TO USE. WE HAVE SPENT WEEKS, |F NOT MONTHS, TO DO
THAT.

WE HAVE STRUCTURED QUESTI ONI NG OVER A PERI CD OF A
COUPLE OF DAYS OF HOWWE ARE GO NG TODO IT. AND THEN WE' VE
GOT TO HAND ALL THE DOCUMENTS OVER TO THE DEFENDANTS. THEY
ARE VERY GOCD LAWERS. I T'S NOT GO NG TO TAKE THEM VERY LONG
TO FI GURE OQUT WHAT THEY ARE DEALING WTH. AND WE DO BELI EVE
THAT THAT 1S ACTUALLY PROTECTED BY A NEW YORK WORK PRODUCT
PRI VI LEGE TO HAND OVER DOCUMENTS | N THAT MANNER | N ADVANCE OF
DEPGCSI TI ONS.

AND THAT IS A VERY, VERY SUBSTANTI AL | SSUE. AND WE
WOULD ASK THAT FOR THE NEW YORK PLAI NTI FFS, THAT WE NOT HAVE
TO TURN OVER THE DOCUMENTS. WE RESPECT AND UNDERSTAND THAT
THAT' S ALREADY THE SI TUATI ON FROM THE MDL PLAI NTI FFS, BUT FOR
OUR HALF OF THE DEPCSI TI ON, WE WOULD LI KE TO MAI NTAI N OQUR
MENTAL | MPRESSI ONS TO OURSELVES.

THE LAST PO NT IS REALLY JUST THAT THE DEPCSI TI ONS
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PROCEED UNDER DUAL CAPTI ONS, SO THAT WHETHER THE
PLAI NTI FFS -- VWHETHER THE MDL PLAI NTI FFS GO FI RST OR THE NEW
YORK PLAINTI FFS GO FIRST -- AND |I'M SURE THAT WLL ALL WORK
QUT, DEPENDI NG ON WHO THE W TNESS | S, WHO TAKES THE FI RST
DAY, WHO TAKES THE SECOND DAY, WE'LL WORK THAT QUT. BUT, YQU
KNOW THERE W LL PROBABLY BE ALTERNATED, OR WE' LL JUST FI GURE
QUT WHO THE BEST LAWER IS TODO IT. BUT IT SHOULD JUST
PROCEED UNDER DUAL CAPTI ONS, SO THAT BOTH -- SO THAT THE
DEPCSI TI ON CAN BE USED W THOUT ANY | MPLI CATION, UM FOR
El THER THE MDL PLAI NTI FFS OR THE NEW YORK PLAI NTI FFS I'N
El THER COURT AT TRI AL AND SO FORTH FOR ALL PURPCSES, SUBJECT,
OF COURSE TO, YOQU KNOW WHATEVER OBJECTI ONS THE DEFENDANTS
MAY HAVE | N THE DEPOSI TI ON.

SO THAT IS ESSENTI ALLY WHAT WE HAVE PROPOSED W TH
RESPECT TO THE DEPGCSI TI ON PROCEDURES AND COORDI NATI ON.

VWE TH NK THAT I'T WLL BE AN | MMENSELY SUCCESSFUL
PROCESS | F WE CAN DO THESE SI X THI NGS, BECAUSE THESE ARE
THE -- THESE ARE THE SI X THI NGS THAT WE HAVE DI SCOVERED OVER
TI ME THAT REALLY TRI P EVERYONE UP WHEN | T COVES TO ADEQUATE
AND EFFECTI VE COORDI NATI ON OF DEPGSI TI ONS BETWEEN AN MDL AND
A STATE COURT.

MR HAHN:  VERY BRI EFLY, YOUR HONOR, FOR THE MDL?

TH'S IS A CRUCI AL PO NT THAT WE HAVE GOT TO GET IT
WORKED QUT, Y' ALL NEED TO HELP US GET I T WORKED QUT, BECAUSE
WE HAVE NOTI CED FOUR DEPOSI TI ONS.  AND BAUSCH & LOVB, | THI NK
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RI GHTFULLY SO, |'S REFUSI NG TO PRODUCE THEM RI GHT NOW BECAUSE
THEY DON' T WANT TO PRODUCE THE PEOPLE TW CE.

AT THE SAME TI ME, MDL'S PERSPECTI VE, WE ARE MOVI NG
FORWARD AND VVE WANT TO TAKE DEPCSI Tl ONS.

JUSTI CE FREEDVAN:  OKAY. HOW FAR | N ADVANCE DI D YQU
NOTI CE THEM?

MR HAHN. UM "M NOT -- WVELL, | BELI EVE THEY WERE
NOTI CED 30 DAYS | N ADVANCE. THOSE DATES ARE NOT HARD DATES
BECAUSE WE COULDN T GET DATES FROM THE DEFENDANTS. SO WE DI D
THAT JUST TO START THE PROCESS.

JUSTI CE FREEDVAN:  OKAY.

MR HAHN:  BUT CERTAI NLY, WE ARE W LLING TO WORK
WTH THE NEW YORK LAWERS AND W TH MR PENNOCK.

|"LL GO ONE BETTER THAN THAT WTH A LOT OF H' S
PO NTS. HE TALKED ABQUT YOU VE GOI' TO HAVE COWVPLETE
PRODUCTI ON OF DOCUMENTS. WE AGREE. HE WANTS TO HAVE TI ME TO
LOOK AT THEM | T MAKES PERFECT SENSE, WE THI NK, TO WORK
TOGETHER LOOKI NG AT THE DOCUMENTS. WE HAVE THE VEH CLE
AVAI LABLE. LET'S POOL OUR RESOURCES TO LOCK THROUGH THE
DOCUMENTS, SO THAT WE CAN DO IT IN A TI MELY MANNER, TAKE THE
DEPCSI TIONS.  WE ARE HAPPY TO DO THAT. WE ARE MORE THAN
HAPPY TO DO CALENDAR CONSULTS, AND I N FACT, WE NEED TO. |
HAVE BEEN GUILTY OF |IT, AND MR PENNOCK HAS BEEN GUI LTY, OF
SETTI NG DEPOSI TI ONS W THOUT CALLI NG EACH OTHER.

LAST NI GHT, WE SHOOK HANDS AND SAI D, WE HAVE BEEN
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BAD, WE ARE NOT GO NG TO DO THAT ANYMORE. WE ALREADY AGREED
THAT WE ARE GO NG TO DO BETTER. AND WE W LL CERTAINLY WORK
W TH BAUSCH & LOVB.

MR PENNOCK: | DIDN T AGREE THAT | WON T BE BAD
ANYMORE ON ALL COUNTS.

MR HAHN:  NO. NO.

MR PENNOCK:  OKAY.

MR HAHN:  ONE THI NG THAT TROUBLES Mg, THOUGH, | S
THAT MR PENNOCK SAYS THAT HE WANTS EQUAL TIME IN
DEPCSI TIONS.  WHY CUT THE DEPOSI TI ON UP?  THEY HAVE VERY
SKI LLED LAWERS THAT CAN TAKE WONDERFUL DEPOSI TI ONS.  AND |
AV MORE THAN HAPPY TO SAY, WE GOI' WTNESS X. WE VE GOI' TO
TAKE THAT DEPOSI TI ON. LET'S WORK TOGETHER, GUYS. FI GURE QUT
WHO IS GO NG TO TAKE THE DEPGCSI TI ON AND LET'S TAKE I T, AND
THE OTHER SIDE SECOND CHAIR IT. LET'S JUST TAKE THE
DEPCSI TION.  THAT JUST SEEMS TO ME TO MAKE A LOT MORE SENSE
THAN CUTTING IT UP. AND THEN WE HAVE | SSUES OF, WELL, THAT
QUESTI ON HAS ALREADY BEEN ASKED, AND WAS THAT ASKED BY LAWER
A OR BY LAWER B, JUST DOESN T MAKE ANY SENSE TO ME.

PRODUCI NG THE DOCUMENTS THREE DAYS | N ADVANCE.
THAT' S SOVETHI NG THAT WE HAVE AGREED TO. UM EVERYBODY | N
TH'S ROOM THAT LI TI GATES KNOAS THAT TYPI CALLY YOU VE GOT TO
PRODUCE DOCUMENTS | N ADVANCE OF THE DEPOSI TI ON | N THESE TYPES
OF COWPLEX CASES BECAUSE THERE |'S SO MANY DOCUMENTS.

HOWEVER, THAT DOESN T MEAN YOU HAVE TO PRODUCE ALL
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OF THE DOCUMENTS, BECAUSE DOCUMENTS USED FOR | MPEACHVENT I N
THE DEPOSI TION DON' T HAVE TO BE PRODUCED EARLI ER.

AND SO THERE ARE SOVE SAFEGUARDS FOR TAKI NG AN
EFFECTI VE CROSS- EXAM NATI ON AND MAKI NG SURE THAT YOU CAN CET
TRUTHFUL ANSVERS QUT OF THE W TNESS.

| PERSONALLY DON' T SEE THAT AS A HUGE STUMBLI NG
BLOCK ONE WAY OR THE OTHER. WE' LL DO I T El THER WAY.

WHATEVER YOUR HONORS BELI EVE IS THE PROPER WAY TO PRCCEED,
WE' LL PROCEED.

AND DUAL CAPTI ONS, ABSOLUTELY. FROM THE MDL'S
PERSPECTI VE, VWE WANT TO WORK W TH THE NEW YORK LAWYERS, UM
|F THEY ARE WLLING TO, AND WE ARE READY TO MOVE FORWARD. | F
THEY WANT TO GO ON SEPARATE TRACKS, THAT'S FINE, TOO, BUT WE
ARE MOVI NG DOWN THE ROAD.

THE COURT: WELL, DOESN T THE DUAL CAPTI ONI NG SCLVE
THE PROBLEM OF SEVEN HOURS EACH, OR EACH ONE OF YQU TAKI NG
THE DEPCSI TION, |I'S DUAL CAPTI ONI NG YOU JUST START OFF AND - -

MR HAHN: | WOULD THI NK SO, YOUR HONCR.

AND | WOULD BELI EVE THAT WE WOULD BE ABLE TO WORK
TOGETHER TO FI GURE QUT WHO | S GO NG TO TAKE THE DEPOCSI TI ON
FOR A PARTI CULAR WTNESS. |'VE GOI' FOLKS ON MY SI DE THAT ARE
EXPERTS | N CERTAI N AREAS. THEY HAVE GOTI GUYS ON THEI R SI DE
THAT ARE EXPERTS I N CERTAIN AREAS. AND IT MAKES SENSE FOR US
TO USE THE EXPERTI SE FROM THE LARGER PLAI NTI FF LAWER POCL TO

TAKE EFFECTI VE DEPQOSI T1 ONS.
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THE COURT: |S THERE ANY -- EXCUSE ME. |'M SORRY.

JUSTI CE FREEDVAN:  OH, NO.

THE COURT: |S THERE ANY OBJECTI ON BY THE DEFENDANTS
TO HAVE DI FFERENT LAWYERS DEPOSI NG THE SAME W TNESS ON
DI FFERENT | SSUES?

MR COLE: NO YOUR HONOR. NOI' WTHI N REASON. |
MEAN, WE DON' T WANT TO HAVE TEN LAWYERS DO A DEPCSI TI ON.  BUT
VWE UNDERSTAND THAT THEY' VE GOTI' TWO SETS OF LAWERS AND THAT
BOTH OF THEM WANT TO ASK QUESTI ONS, AND THAT'S FINE. WE VE
ALREADY TALKED ABOUT THAT.

MR BECNEL: NMAY |IT PLEASE THE COURT?

LET ME G VE YOU A SOLUTION TO I T THAT WAS JUST USED
IN THE VI AGRA LI Tl GATI ON.

THE COURT: YOU VE GOT TO | DENTI FY YOURSELF,
MR BECNEL.

MR BECNEL: DAN EL BECNEL FROM LOUI S| ANA.

JUDGE MAGNUSQON, THE SENI OR JUDGE IN M NNESOTA I N
VI AGRA, APPO NTED A FORMER STATE JUDGE TO ATTEND ALL
DEPCSI TIONS AND TO BE THE SETTLEMENT MASTER. AND TO MAKE
CALLS ON DOCUMENTS, AND TO SET THE SCHEDULES FOR WHEN THE
DEPCSI TIONS ARE GO NG TO BE. BECAUSE | KNOW ALMOST EVERY
LAWER IN TH'S ROOM AND | F YOU ASK ANY OF US, WELL, WE WANT
TO DO IT ON JULY 6TH, SOVEBODY IS GO NG TO HAVE A CONFLI CT.

AND | T JUST MAKES SO MJUCH SENSE FOR THE TWO OF YQU,

LI KE WE ARE DO NG I N VI AGRA, TO APPO NT SOVEBCDY YOU HAVE
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CONFI DENCE | N, USUALLY A RETI RED FEDERAL JUDGE OR STATE JUDGE
THAT YOU HAVE CONFI DENCE IN, AND THAT PERSON CRACKS THE WH P;
SITS I N THE DEPCSI TI ONS; RULES ON OBJECTI ONS RI GHT THERE OF,
| DON' T WANT YOU TO ANSVER, AND SPEAKI NG OBJECTI ONS,
ETCETERA. AND I T HAS WORKED SO BEAUTI FULLY IN BOTH NEW YORK
AND I N LONDON, WHEN WE TOCOK THOSE DEPOCSI TI ONS JUST A FEW
WEEKS AGC.

AND VWHAT HELPS THE TWO OF YOU | S THAT JUDGE IS YOUR
EYES AND EARS ON EVERYTH NG THAT' S THAT'S GO NG ON: | SSUES
THAT ARE | MPORTANT; | SSUES THAT ARE FRI VOLOUS AND CAN HELP,
WHEN YOU HAVE A SPECI AL MASTER, LIKE YOU DD WTH TH' S
COCKTAI L PARTY LAST N GHT, WHERE EVERYBODY |S KIND OF GETTI NG
ALONG, WHEN YQU HAVE THAT SPECI AL MASTER SI TTI NG THERE
WATCHI NG WHAT' S HAPPENI NG, HE STARTS TO BREAK DOWN THE | SSUES
AND TELLS THE PLAI NTI FFS, HEY, YOU ARE KIND OF WASTI NG TI ME
DO NG TH'S, WHY DON' T YOU GO HERE? AND THE SAME THI NG W TH
THE DEFENDANTS.

| THOUGHT I T WAS A HECK OF A SYSTEM WHEN THEY SAI D
THAT, WELL -- | FIGURED, WELL, IT S GA NG TO COST US MORE
MONEY TO DO I'T, BUT |IT WORKS BEAUTI FULLY. THAT SPECI AL
MASTER REPORTS ONLY TO YOU. YOU CONCUR | N THE | NDI VI DUAL.
AND, YOU KNOW -- AND I T FACI LI TATES SETTLEMENT DI SCUSSI ONS
DURI NG THE WHCLE LI TIGATION. AND HE SITS DOMN WTH US, AND
SAYS, OKAY, TO SCHEDULE THE DEPCSITION IS GO NG TO BE THI S

WEEK FOR DEPOSI TI ONS. NOW PLAI NTI FFS AND DEFENDANTS, YQU
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G VE US THE PECPLE THAT ARE GO NG TO TAKE THEM

MR PENNOCK: | NOW W THDRAW MY OBJECTI ON TO BEI NG
QUTNUMBERED NOW THAT DANNY HAS SPOKEN. AND | WOULD JUST LI KE
TO REPLY TO THAT QUI CKLY, JUDCE.

"M NOT -- | HAVE GREAT RESPECT FOR DANNY. |'VE
KNOWN H M FOR MANY, MANY YEARS. |'M NOT' FAM LI AR PRECI SELY
W TH THAT SPECI AL MASTER SI TTI NG I N ON EVERY DEPOSI TI ON
SI TUATI ON.

| T DOES STRI KE ME AS SOMETHI NG THAT WOULD BE AN
| MVENSELY EXPENSI VE PROPOSI TI ON, AND THAT -- AND ADDI Tl ONAL
TRANSACTI ON COSTS THAT WE HAVE TO BEAR I N THESE CASES. AND |
CERTAI NLY, I N ALL THE DEPOSI TI ONS THAT WE' VE HANDLED, | HAVE
NEVER HAD TO HAVE A MONI TORED DEPCSI TION. | THI NK TH S MAY
BE A UNI QUE Sl TUATI ON THAT IT HAPPENED I N THAT PARTI CULAR
LITIGATION. | DON T KNOW I F THAT'S BECAUSE THERE WERE A LOT
O PROBLEMS.

THE COURT: THAT'S WHAT | WAS GO NG TO ASK, WHETHER
| T WAS REACTI VE OR PROACTI VE?

MR PENNOCK: | DON'T THINK I T WAS SOVETHI NG YQU
START QUT W TH.

MR BECNEL: NO PROBLEMs. [N FACT, THEY DOIT A
LOT. THEY DO IT A LOT I N M NNESOTA I N SOVE VERY COVPLEX
CASES. AND, | MEAN, IT'S JUST -- IT WAS JUST SO HELPFUL THAT
YOU DON' T HAVE ONE ARGUMENT BECAUSE THE SPECI AL -- | T WOULD

BE LIKE YOQU SI TTI NG DOMN W TH US, JUDGES, AND SAYI NG, OKAY,
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WE ARE GO NG TO SET THE SCHEDULED -- YOU VE GOT MORE
| MPORTANT THI NGS TO DO.

AND THIS CASE IS WORTH SUCH A LARGE AMOUNT OF MONEY,
THE TRANSACTI ON COSTS OF WHAT THHS IS GO NG TO COST IS
NEG.I G BLE. AND --

MR HAHN:  YOUR HONOR, PERHAPS WHAT WE COULD DO IS,
MR BECNEL MAKES A GOOD PO NT, IS IF WE HAVE A PROBLEM WE
CAN RE-VISIT IT, AND AT THAT PO NT HAVE A SPECI AL MASTER
ASS| GNED.

MR COLE: YOUR HONOR, WE AGREE. WE DON T HAVE A
PROBLEM YET. | F WE DO HAVE A PROBLEM THAT'S CERTAI NLY A
SOLUTI ON VW QUGHT TO LOOK AT.

JUSTI CE FREEDVAN: COULD | JUST ASK A QUESTI ON?
THERE ARE THESE HUNDRED CASES OUT THERE FROM DI FFERENT
PLAI NTI FFS AND DI FFERENT PLACES. ARE YQOU ENVI SI ONI NG THE
PLAI NTI FFS I N, OR COUNSEL | N THOSE CASES PARTI Cl PATI NG OR SO
FAR VE JUST HAVE TWO NEW YORK - -

MR KAPLAN: |'M SORRY, YOUR HONOR. HARVEY KAPLAN.
THERE ARE NOT 100 CASES QUT THERE FOR PLAI NTI FFS | N OTHER
JURI SDICTIONS, OR IN THIS ROOM  THERE ARE -- | THI NK THE
NUMBER | S 27.

JUSTI CE FREEDVAN: OH, OKAY. YOU CAN MANAGE THAT.

MR COLE: WE ALL WOULD LI KE TO COORDI NATE THI S.
AND VE ENVI SI ON THAT HOPEFULLY IF WE GET SOMVETHI NG THAT WE

CAN ALL LIVE WTH, THAT IT WLL BE FAIR TO THE OTHER
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PLAI NTI FFS AND THEY W LL ALL AGREE AND WE CAN JUST MOVE
FORWARD. AND THAT'S -- THE MORE EFFICIENT THIS IS FOR
EVERYBCDY, THE BETTER IT | S.

I|F 1 COULD RESPOND TO MR PENNCCK BRI EFLY? AND |
THNK THIS I'S ONE OF THE GREAT THI NGS ABOUT HAVING THI S JO NT
HEARI NG AND US GETTI NG TOGETHER LAST NIGHT. OF THE SI X
THI NGS THAT HE TALKED ABQUT, WE AGREE TO FI VE OF THEM

AND | THI NK WE SHOULD MAYBE HAVE HAD SOVE OF THESE
DI ALOGUES SOONER AND GOTTEN HERE SOONER, BUT WE ARE WHERE WE
ARE, AND WE' VE AGREED, WH CH IS GREAT.

THE ONLY ONE WE DI SAGREED W TH MR PENNOCK ON REALLY
IS THE LOCAL RULE ON HOW WE HANDLE DOCUMENTS I N THE
DEPOSI TION.  THAT IS -- AND JUDGE NORTON KNOAS A LOT MORE
ABOUT THIS THAN I DO. THIS IS A RULE THAT' S A SOUTH CARCLI NA
RULE, | T'S BEEN ADOPTED BY OUR FEDERAL COURTS. | T WAS THE
RESULT OF A JO NT TASK FORCE APPO NTED BY OUR CHI EF JUSTI CE,
VWH CH HAS PLAI NTI FF PERSONAL | NJURY LAWYERS, DEFENSE PERSONAL
| NJURY LAWERS AND CRIM NAL LAWYERS ALL | NVOLVED. THEY
WORKED FOR, | THI NK, A YEAR TO COME UP WTH TH S RULE. IT
DCESN T SAY ACTUALLY YOU HAVE TO G VE THE DOCUMENTS TO THE
DEPONENT PRI OR TO THE DEPOSI TION. | T JUST SAYS THAT I F YQU
DON' T, WHEN YOU SHOW THE PARTY THE DOCUMENT, YOU CAN ADJOURN
THE DEPOSI TI ON, AND THE LAWERS CGET TO GO TALK TO THEM ABOUT
I T.

AND THE OTHER PART OF THAT RULE IS, OTHER THAN THAT,
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YOU CAN' T TALK TO YOUR W TNESS ONCE A DEPOCSI TI ON STARTS. SO
| T MAKES IT PRETTY FAIR, YOU KNOW |IT KEEPS ONE SI DE FROM
SORT OF AMBUSHI NG A W TNESS WTH A DOCUMENT W THOUT LETTI NG
THEM TALK TO THEI R LAWWER ABQUT |IT. | T TRADES OFF THAT YQU
CAN' T TALK TO YOUR LAWYER DURI NG THE DEPOSI TI ON PART, OR I F
YOU CAN T DO THAT, WELL, G VE ME THE DOCUMENTS BEFOREHAND.
AND I T HAS WORKED.

THERE WAS A LOT OF SQUAVKI NG FROM ALL SI DES, |
TH NK, WHEN THE RULE WAS ADCPTED IN SQUTH CAROLINA. IT'S
WORKED WELL. WE KNOW IT WORKS WELL. WM | T S PART OF THE
SAME RULE, WH CH TALKS ABQUT CIVILITY IN THE DEPCSI TI ONS.
AND WV ARE ALL COVFORTABLE WTH IT. AND I THINK IT"'S A TRI ED
AND TRUE RULE. WE HAVE TO HAVE ONE RULE. WE ALL AGREE WE
HAVE TO HAVE ONE RULE BECAUSE WE CAN T TAKE DEPOCSI TI ONS UNDER
TWO SETS OF RULES. WE JUST THINK THAT'S A GOOD RULE. IT' S
WORKED AND WVE WOULD LI KE TO ABI DE BY IT.

AS TO HOW THE PLAI NTI FFS WANT TO DI VI DE THEI R TI ME
TAKI NG DEPCSI TI ONS, YOU KNOW THAT'S SORT OF THEIR THI NG TO
WORRY ABQUT. WE DON T HAVE AN OBJECTI ON, BECAUSE WE
UNDERSTAND THAT THERE ARE TWO CGROUPS OF LAWYERS. | F THEY
WANT TO DESI GNATE A LEAD LAWER AND A FOLLOWM UP LAWER, WE
ARE NOT GO NG TO SAY, ONLY ONE LAWER CAN ASK QUESTI ONS. WE
UNDERSTAND THAT THAT WOULD NOT BE PRACTICAL IN TH S
SITUATION. AND, AGAIN, VWE WANT TO COOPERATE AND MOVE THI NGS

FORWARD.
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AS TO THE OTHER THI NGS, YQU KNOW THE PRCDUCTI ON OF
DOCUMENTS, WE AGREE TO, YOU KNOW SEVEN HOURS A DAY FOR TWO
DAYS, WE CAN AGREE TO, HOWEVER THEY CUT THAT UP, THAT'S OKAY
WTH US. WE LIKE THE CONSULTATI ON, THAT MAKES OUR LI VES
EASI ER.  WE DON T HAVE ANY PROBLEM W TH THAT. THAT' S WHAT W\E
ARE DONG IN THE MOL. LOVE TODO IT WTH THEM WE WOULD
LI KE TO COORDI NATE THAT.

SO ALL OF THE OTHER THI NGS HE SAI D, EXCEPT FOR HOW
WE DEAL WTH TH S RULE OF WHAT DOCUMENTS YOQU G VE, VWE ARE
COMFORTABLE WTH.  AND WE JUST THI NK THAT YOU HAVE TO HAVE A
RULE ON THE DOCUMENTS. AND WE LI KE AND HAVE SEEN THE SOUTH
CAROLI NA LOCAL RULE WORK BETTER.  WE THI NK THAT'S A GOOD
RULE. AND THE MANUAL FOR COWVPLEX LI TI GATI ON TALKS ABOUT THE
SAME SORTS OF I SSUES, Q@ VING THE DI SCOVERY PRI OR TO
DEPCSI TIONS.  THEY GO BETTER. THEY ARE BETTER. THEY QO
BETTER. WE THINK IT'S A GOOD | DEA.

THE COURT: SO IF | UNDERSTAND CORRECTLY, THE NEW
YORK PLAI NTI FFS, THE MDL PLAI NTI FFS AND THE DEFENDANTS AGREE
THAT BEFORE THERE IS A COVMPLETE PRODUCTI ON OF DOCUMENTS AND A
CERTI FI CATI ON, THAT YOU HAVE G VEN ALL DOCUMENTS PRI OR TO THE
DEPCSI TI ON?

MR COLE: RICGHT.

THE COURT:  OKAY.

MR PENNOCK: I T'S 30 DAYS PRI OR.

MR COLE: THI RTY DAYS.
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THE COURT: WELL, THE CERTI FI CATI ON THAT, THAT
CERTI FI CATI ON AND PRODUCTI ON - -

M5. WOODBURY: YOUR HONOR, COULD | CLARIFY? | TH NK
WHAT WE ARE CERTIFYING -- 1'M SORRY -- MARI E WOODBURY FOR
DEFENDANT BAUSCH & LOVB -- THAT WE HAVE PRODUCED ALL
DOCUMENTS FROM THE CUSTCDI AL FI LES OF THAT W TNESS.

| S THAT WHAT YOU ARE ASKI NG FOR, PAUL?

MR PENNOCK: THAT' S WHAT WE ARE ASKI NG FOR, AT
LEAST 30 DAYS. WE WOULD LI KE THE CERTI FI CATI ON AT LEAST
30 DAYS.

THE COURT: THI RTY DAYS, OKAY. THAT THERE WLL
BE -- EVERYBODY | S AGREEI NG WTH THE CALENDAR CONSULTATI ON OF
60 DAYS?

MR PENNOCK: YES, YOUR HONCR.

MR COLE: YES, YOUR HONCR.

THE COURT: THAT THE DEFENDANTS AND THE -- AGREED TO
SEVEN HOURS BACK TO BACK DAYS.

MR COLE: TWO DAYS.

THE COURT: TWO DAYS.

MR COLE: RICGHT.

THE COURT: AND |I'M NOT' SURE WHETHER THE MDL
PLAI NTI FFS AND THE NEW YORK PLAI NTI FFS, SI NCE THEY ARE GO NG
TO BE JO NTLY DUAL CAPTI ONED, |S THERE ANY FRI CTI ON BETWEEN
THE TWO ON THAT NOW?

MR PENNOCK: NO, JUDGE.
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MR HAHN: |'M SURE THERE WLL BE IN A LITTLE BIT.
WE' LL TAKE CARE OF THAT IN THE PARKI NG LOT.

MR PENNOCK: NOW WE ARE TALKI NG.

THE COURT: THAT'S WHEN HE' S GO NG TO BE BAD, RI GHT?

MR PENNOCK: JUDGE, |F WE CAN ADJOURN NOW WE' LL
HAVE EVERYTH NG WORKED QOUT.

THE COURT: NO PROBLEM |'LL BE GLAD TO DO THAT.

AND THAT EVERYBODY AGREES TO DEPOCSI TI ONS ON DUAL
CAPTI ONS.

SO WVHAT WE' LL HAVE TO DECI DE, WHEN WE TALK ABOUT I T,
| S WHETHER THE THREE- DAY PRI OR TO THE DEPOSI TI ON DOCUNMENT
PRODUCTI ON, EXCEPT FOR | MPEACHVENT DOCUMENTS, THAT'S -- YQU
AGREE W TH THAT, RI GHT?

MR COLE: | THINK SO. | HAVE TO GO BACK AND GET
THE RULE. |'LL TAKE MR HAHN S WORD, | F THAT' S WHAT HE SAYS.

THE COURT: OKAY. AND VWHETHER THAT -- WHETHER THERE
IS A NEW YORK RULE WHI CH CONFLI CTS W TH THE SOUTH CARCLI NA
RULE ON THAT. SO WE'LL HAVE TO DEAL W TH THAT.

MR PENNOCK: WE' LL HAVE TO DEAL W TH THAT.

THE COURT:  OKAY.

MR PENNOCK: THAT' S FI NE, YOUR HONCR.

THE COURT: DID | STATE EVERYTH NG ALL RI GHT?

MR PENNOCK: THAT' S EXACTLY RI GHT.

PERHAPS -- COULD | ASK | F WE COULD JUST SUBM T A

VERY SHORT BRI EF ON THAT | SSUE TO YOUR HONORS UNDER NEW YORK
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LAW?

THE COURT: SURE. SEND ME A COPY.

JUSTI CE FREEDVAN:  YOU CAN, BUT | KIND CF -- | HAVE
STRONG FEELI NGS -- | HAVE FEELINGS ON |IT ALREADY. AND |'M

NOT' SURE YOU WOULD PERSUADE ME ONE WAY OR THE OTHER. YQU CAN
DO IT.

MR PENNOCK: OKAY, THANK YOQU.

JUSTI CE FREEDVAN:  BUT LET ME JUST MAKE I T CLEAR ON
THE SEVEN AND SEVEN, UM | AGREE W TH MDL COUNSEL THAT THAT
MAY NOT MAKE SENSE. ELEVEN AND FOUR M GHT BE BETTER. |
MEAN, AND YOU SHOULD FI GURE OQUT WHO IS GO NG TO BE THE LEAD
LAWYER | N ANY DEPOSI TI ON AND YOU CAN WORK | T OUT, ALTERNATE,
| F NEED BE.

MR PENNOCK: | THI NK THAT'S EXACTLY RI GHT.

JUSTI CE FREEDVAN:  BUT THEN -- AND JUST NOT COVER
THE SAVE TOPI CS, MAKE SURE YQU DON T.

AND | WOULD SAY THAT SPLITTING I T SEVEN AND SEVEN | S
PROBABLY NOT A GOOD | DEA. | WOULD SAY MAYBE 12 AND TWO, OR
SOVETHI NG LI KE THAT, OR 11 AND FOUR.

THE COURT: DIVIDE IT UP ANY VWAY YOU WANT.

MR PENNOCK: W TH THE SEVEN AND SEVEN GO NG IN, IT
JUST G VES US A FRAMEWORK W THIN WHI CH WE CAN DECIDE HOWIT' S
ACTUALLY GO NG TO GO.

BUT | UNDERSTAND, YOUR HONOR, AND THE WHCLE | DEA COF

TWO EXAM NERS, YOU WANT TO AVA D DUPLI CATI VE QUESTI ONI NG,
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EVEN I F YOU ARE COVERI NG THE SAME TOPI C, YOU NMAY SUPPLEMENT
THAT TOPI C, BUT YOU WANT TO AVO D DUPLI CATI VE QUESTI ONI NG AND
NOT - -

JUSTI CE FREEDVAN:  YEAH. AND IF YOU CONSULT W TH
EACH OTHER BEFORE, YOU NMAY BE ABLE TO RESOLVE ANY | SSUES
BEFORE. THE TWO LAWYERS WHO ARE GO NG TO DEPCSE THE W TNESS
SHOULD TALK TO EACH OTHER BEFCRE.

MR PENNOCK: |'M SURE THAT W LL PROCEED, JUDCE.

JUSTI CE FREEDVAN:  OKAY.

THE COURT: BASED ON THAT, YOQU DON T HAVE ANY
PROBLEM WTH DI VI DI NG UP THE 14 HOURS FOR 11 HOURS FOR MDL OR
11 HOURS FOR NEW YORK AND THREE HOURS FOR THE OTHER, JUST AS
LONG AS | T STAYS 14 HOURS, YOU DON T CARE?

MR COLE: WE DON' T CARE. WE DON' T WANT TEN LAWYERS
DA NG I T, BUT WE UNDERSTAND.

MR PENNOCK: UM YOUR HONOR, THE LAST | SSUE THAT WE
HAVE IS WTH RESPECT TO CMO 6.

THS IS A-- THS WAS THE VERY COVPLEX CORDER, THE
ELECTRONI C DI SCOVERY PROTOCOL ORDER, AND HOW THE DOCUMENTS
W LL BE PRODUCED ELECTRONI CALLY, WHAT WOULD BE THE
DEFI NI TIONS FOR THE DOCUMENTS, AND WHAT WE ARE -- VWHAT ARE W\E
ENTI TLED TO. WHAT ARE THE -- WHAT DO THEY NOT HAVE TO DO?
WE HAVE WORKED THROUGH THI'S FOR WEEKS. ERI C ANl OLAK AND |
HAVE WORKED ON THI' S, HE' S FROM SHOOK HARDY FOR THE

DEFENDANTS. AND WE HAVE REALLY NARROWED IT TO TWD | SSUES,
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AND | MEAN, WE MUST HAVE HAD 100 WHEN WE STARTED. SO WE ARE
DOM TO TWO. THEY ARE NOT | NSI GNI FI CANT, THOUGH.

THE -- WE HAD A DEFI NI TION THAT WE WORKED QUT. WE
HAVE A -- IT'S IN THE VERY FI RST PARAGRAPH O THE ORDER THAT
WE' VE GOTTEN DOWN TO. AND THAT DEFI NI TI ON SAYS THAT THE
DOCUMENTS, AS TO ALL DERI VATI ONS -- THE DOCUMENTS | S ALSC
DEFI NED -- " DOCUMENTS AS TO ALL DERI VATI ONS, MARKETED AND
UNMARKETED OF THE CONTACT LENS SOLUTI ON KNOWN AS RENU
MO STURELOC, SHALL BE PRODUCED ESSENTI ALLY." THAT'S THE
QUOTE. WE' VE AGREED TO THAT LANGUAGE.

THE PROBLEM THAT WE THEN RAN | NTO, IS THAT AS YQU
GET TO THE, LI TERALLY THE NEXT PACE, THE DEFENDANTS HAVE SOVE
LANGUAGE IN THERE THAT WE THINK I'T'S SORT OF POSSI BLY
CHANG NG THE DEFI NI TI ON, THE OVERALL AND SI MPLE DEFI NI Tl ON,
THAT WE' VE ALREADY AGREED TO.

YOU KNON AS | WAS TALKI NG W TH THE DEFENDANTS AND
MY COLLEAGUES, | SAID, IT S LIKE, YOU VE CREATED, LIKE, AN
| RS REGULATI ON. ALL OF A SUDDEN YOU HAVE A DEFI NI TI ON AND
THEN YOU VE GOTI, WELL, TH S LITTLE LANGUAGE I N HERE, AND THI S
LI TTLE LANGUAGE I N HERE, AND NOW YOQU REALLY DON T KNOW VWHAT
IS -- WHAT HAS BEEN DEFI NED.

AND SO I'T'S REALLY JUST THESE SORT OF EXTRA ADD- ONS
TO THE DEFI NI TI ON. THERE ARE WORDS THAT COVE UP I N THE
DOCUMENT, "EXI STI NG AND ACCESSI BLE". WELL, WHAT DCES THAT

MEAN? | F THE DOCUMENT EXI STS, |IF YOU HAVE | T, PRODUCE IT.
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IF YOU DON' T HAVE IT, DON T PRODUCE IT. THAT' S ALL THAT WE
ARE ASKI NG.

AND THEN YOQU ASK, VELL, IF IT S EXISTING UM IF IT
WAS EXI STING AS OF THE DATE OF A PRESERVATI ON ORDER THAT WAS
ENTERED IN THE LOU SI ANA COURT ON JULY 5TH, 2006, YOU KNOW
YOU START PARSING I'T QUT. AND AFTER A VHI LE YOU GO, WAIT A
SECOND. WHAT IS I T THAT YOU ARE OBLI GATED TO PRODUCE? AND
WE ARE CONCERNED THAT WE ARE GO NG TO END UP W TH A DOCUMENT
PRODUCTI ON THAT |'S SUBTOTAL.

SO, AGAIN, AND HAD WE THE OPPORTUNI TY TO SEE MY NI CE
SLI DES W TH THE GREAT BACKGROUND AND THE YELLOW PRINT, UM I T
WOULD, YOU KNOW SI MPLICITY, DO YOU HAVE THE DOCUMENTS? DO
THEY MEET THE DEFI NI TION THAT | SAI D WE' VE ALREADY AGREED TO?
WE' VE AGREED TO THAT DEFI NI TI ON AT THE FRONT OF THE ORDER
DO YOU HAVE THEM? DOES |I'T MEET THE DEFI NI TI ON? YES, WE HAVE
THEM  OKAY. DCES IT MEET THE DEFI NI TI ON? YES. WELL, THEN
PRODUCE THE DOCUMENTS. WE DON' T -- | DON T EVEN KNOW I F THEY
ARE ACCESSI BLE OR ANYTHI NG. YOU HAVE THEM | F YOU HAVE
THEM THEN YOU VE GOT -- THEN THEY ARE ACCESSI BLE. THERE IS
A WAY TO GET THEM AND WE CAN FlI GURE OQUT AND ARGUE ABQUT,
YOU KNON VWHEN AND THE TIM NG, BECAUSE | T'S HARDER TO GET
THOSE DOCUMENTS THAN IT IS TO GET THE OTHER SET, THAT'S --
THAT'S FINE. THOSE ARE | SSUES THAT | KNOW THAT WLL | MPACT
TIME. BUT IF YOQU HAVE THE DOCUMENTS, OR YOU HAVE THE

| NFORVATI ON, OR YOU HAVE THE DATA AND I T MEETS THE
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DEFI NI TION, RENU WTH MJ STURELOC, MARKETED AND UNMARKED
DERI VATI ONS, PLEASE LET US HAVE THE DOCUMENTS. |F YOU DON T
HAVE THEM | F THEY DON T EXI ST, THEN YOU DON T HAVE TO
PRODUCE THEM WE ARE NOT ASKI NG THEM TO PRODUCE SOVETHI NG
THAT DOESN T EXI ST.

SO I T REALLY DCES AGAIN COVE TO SIMPLICITY, VH CH |
THINK WLL RESULT IN FAR FEVER DI SPUTES AND | SSUES GO NG | NTO
THE FUTURE.

AND SO THE ORDER THAT WE W LL BE PROPOSI NG TO YOUR
HONOR, JUSTI CE FREEDVAN, W LL HAVE TH S SI MPLE DEFI NI TI ON AND
SI MPLE REQUI REMENT OF PRODUCTI ON OF THAT DATA | NFORMATI ON.

JUSTI CE FREEDVAN: AV | RIGHT, THE ONLY DI FFERENCE
| S THE WORD " ACCESSI BLE" ?

MR PENNOCK: WELL, THERE ARE A NUMBER OF WORDS
THAT, IN SOVE OF THE PARAGRAPHS THAT WE HAVE CONCERN ABQOUT,
UM THAT -- THERE IS A PHRASE "EXI STI NG AND ACCESSI BLE", UM
THERE IS A -- THEY TALK -- THERE IS A PHRASE, A SENTENCE
REGARDI NG THI S PRESERVATI ON ORDER THAT WAS ENTERED IN JULY --
| BELIEVE I T WAS JULY 5TH, 2006, IN LOU SI ANA, THE LOU SI ANA
COURT IN A RENU CASE. AND IT SEEMS AS THOUGH THEY ARE TRYI NG
TO TI E WHATEVER THEY HAVE TO PRODUCE AS TO WHATEVER WAS
EXI STING AT THAT TIME. | T S UNCLEAR.

THE PROBLEM IS, ALTHOUGH THEY HAVE MADE TREMENDOUS
EFFORTS TO EXPLAIN TO US WHAT THEY MEAN BY THESE THI NGS, WE

HONESTLY DON T UNDERSTAND WHAT THEY MEAN. AND NOT THAT WE
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ARE SUSPI Cl QUS OF ANY | LL MOTI VE ON THEI R PART, BUT WE ARE
CONCERNED THAT SOVE WAY OR ANOTHER, WE WLL GET NOT THE TOTAL
NUMBER OF DOCUMENTS AND NOTT THE TOTAL | NFORMATI ON THEY ARE
OBLI GATED TO PRODUCE UNDER THE AGREED- TO DEFI NI TI ON, BUT
SOVETH NG LESS THAN THAT. AND THAT IS THE CENTER OF THE
CONCERN.

SO THE SECOND I SSUE ON CMO 6 IS THIS ONE THAT WE
JUST CAN'T SEEM TO PUT TO BED. AND IT'S THE PAGE BREAKS
| SSUE. WHAT THIS MEANS IS THAT YOQU HAVE -- YOU TAKE THESE
DOCUMENTS, THESE HARD COPY AND ELECTRONI C DOCUMENTS -- |I'M
SORRY -- YOQU TAKE THESE DOCUMENTS THAT EXI ST I N ELECTRONI C
FORM  YOU SUCK THE | NFORVATI ON QUT O THEM AND YOU d VE
THEM TO US. SO YOU SUCK IT OQUT OF YOUR ELECTRONI C, VWHATEVER
COMPUTER THAT YOQU HAVE, AND YOQU G VE THAT, WHAT'S CALLED
EXTRACTED TEXT TO US.

WHEN WE CET IT, WHETHER I T'S TEN PAGES OR 1, 000
PAGES, |I'T NO LONGER HAS PAGE BREAKS IN THE ELECTRONI C FORM
SO IT S JUST LIKE ONE BI G LONG PAGE, ONE 500- PAGE PAGE, WHAT
WAS PREVI QUSLY 500 PACES.

SO YOQU DO A SEARCH FOR A WORD, ALEXANDRI NE, WHI CH
1S, AS YOU KNOW THE COMPOUND AT | SSUE, ONE OF THE | SSUES I N
THE CASE. THAT COVES UP FOUR TI MES I N THAT DOCUMENT. YQU
HAVE NO WAY OF KNOW NG WHERE -- JUST TELL YQU, OKAY, YEAH,
I TS IN HERE FOUR TI MES. AND YOU CAN KIND OF, BASED ON THE

SCROLL BAR FI GURE QUT, SORT OF TRY AND FI GURE OQUT WHERE | T
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'S, BUT YOU CAN T ACTUALLY JUST GO TO THE PACE.

| HAD A, YOU KNON | DI D HAVE ONE QUOTE I N MY, I N MY
PONER PO NT, AND IT'S A QUOTE, " PAG NATI ON WAS | NVENTED TO
KNOW WHAT PAGE SOVETHI NG WAS ON." | T WAS BY YOG BERRA, OR
AT LEAST A QUOTE THAT | ATTRI BUTED TO H M LAST NI GHT.

SO VW JUST WANT -- WE JUST WANT EXTRACTED TEXT W TH
PAGE BREAKS. I T'S -- THE FACT OF THE MATTER IS, | SAID TO
THE DEFENDANTS, | SAID, LOOK, MAYBE WE ARE ARGUI NG OVER
NOTHI NG.  HOW MANY 500 OR MORE PAGE DOCUMENTS ARE THERE, 500
PAGES OR MORE DOCUMENTS? THEY DON T KNOW YET.

| SAID, WELL, THAT COULD BE A REALLY BI G PROBLEM
| F THERE WERE ONE DOCUMENT THAT WAS 500 PAGES OR MORE, AND
YOU DIDN' T PAGE BREAK I T, OKAY, WE COULD PROBABLY LIVE WTH
I T.

BUT THE FACT |S, THERE W LL CERTAI NLY BE THOUSANDS
OF 10- PAGE, 20- PAGE, 50-PACE, 75-PAGE, 100- PAGE DOCUMENTS.
| MAG NE | F YOU ARE UNDERTAKI NG A REVI EW OF 27, 000 DOCUMENTS,
VWH CH VE ARE DO NG IN MANY CASES RI GHT NOW AND YOU ARE
HAMPERED BY THI S | NABI LI TY.

NOWN |TF IT'S A ONE- PAGE DOCUMENT OR A TWO- PAGE
DOCUMENT, NO BI G DEAL, THREE PAGES, FIVE PAGES, NO Bl G DEAL.
BUT YOU START GETTI NG UP, WHEN YOU ARE LOOKI NG AT 120- PAGE
DOCUMENTS, AND EVERY TI ME YOU VE GOT TO FLI P THROUGH THE
ENTI RE THI NG TO FI ND YOUR SEARCH TERM THAT'S VERY, VERY

PROBLEMATIC. I T'S I MPRACTI CAL. | T CLEARLY HAVPERS | T. AND,
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IN FACT, IF THE DOCUMENT IS TOO BIG, | T REALLY MAKES ANY
SEARCH COVPLETELY | MPOSSI BLE.  AND I T JUST LACKS ALL MEANI NG
TO DO A SEARCH.

AND SO WE SAI D, LOCK, YQU FOLKS, THE DEFENDANTS,
THEY VENT OUT AND THEY SAI D, WE' VE ALREADY DONE ALL OF TH S
PRODUCTION. WE DID IT BEFORE, UM THE MDL HAD I TS -- BEFORE
JUSTI CE FREEDVAN HAD HER FI RST HEARING. AND WE DID TH' S, YQU
KNOW A YEAR AGC, OR VWHENEVER | T WAS.

AND SO | SAI D, VELL, YOU KNON THAT KIND OF FALLS
UNDER THE CATEGORY O, TOO BAD, SO SAD. | MEAN, YOU VENT OUT
AND DID I T BEFORE YOU CONSULTED W TH THE DEFENDANT, |'M
SORRY, W TH THE PLAI NTI FFS OR THE COURTS, ON WHAT IS A
REASONABLE WAY TO EXTRACT THIS TEXT. AND SO YQU DI DN T PUT
THE PAGE BREAKS IN. AND NOWIT' 'S GO NG TO COST YQU A LOT
MORE MONEY TO GO BACK AND PUT THEM IN.  WELL, YOQU FI RE THE
PERSON THAT DIDN T TELL YOU TO PUT THEM IN I N THE FI RST
PLACE. GET A NEW VENDOR THAT DI DN T TELL YQU, BY THE WAY,
YOU WANT TO PUT PAGE BREAKS I N HERE.

SO I TH NK THAT THE BURDEN ON US IS ACTUALLY
EXPONENTI ALLY LARGER THAN THE BURDEN ON THEM TO GO BACK AND
FI X I T. BECAUSE EVERY SI NGLE LAWER AND PARALEGAL EVER, FROM
NOW TO THE END THAT HAS TO LOOK AT THESE DOCUMENTS, WLL BE
SPENDI NG CONSI DERABLE -- | WOULD SAY FACTORS OF FOUR OR FI VE
TI MES MORE, MAYBE EVEN LONGER, TO REVI EW THESE THI NGS THAN WE

WOULD OTHERW SE HAVE TO.
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AND THE FI NAL PROBLEM WTH IT IS, WHAT ABOUT THE
DOCUMENTS THAT -- | F THEY ARE NOT DONE COLLECTI NG DOCUMENTS,
WHAT ABOUT THE ONES THAT THEY ARE GO NG TO PRCDUCE TOMORROW
OR THAT THEY ARE GO NG TO COLLECT TOMORROW AND NEXT WEEK AND
THE WEEK AFTER? WHY CAN T THEY AT LEAST FI X THE PROBLEM NOW
NOW THAT WE KNOW ABQUT | T. LET'S NOT JUST KEEP RUNNI NG
BLINDLY I NTO THE NI GHT. AND WHAT ABOUT THE DOCUMENTS THAT
THEY HAVE COLLECTED SI NCE WE ALERTED THEM TO OUR OBJECTI ON AT
THE VERY | NSTANCE, AT THE BEG NNING OF TH' S LI TI GATI ON? WHAT
ABOUT THOSE? HAVE YOU DONE I T WTH THOSE? AND | THI NK THE
ANSVER |'S NO, WE HAVEN T.

SOIT IS A PROBLEM OF ENCRMOUS PRACTI CAL
| MPLI CATI ON. AND VWE WOULD RESPECTFULLY REQUEST THAT THE
DEFENDANTS GO BACK AND PUT PAGE BREAKS | NTO THESE
ELECTRONI CALLY EXTRACTED DATA.

THANK YOU, YOUR HONORS.

MR HAHN:  YOUR HONOR, | -- WE ARE AT A LITTLE BIT
OF A LOSS BECAUSE | DON T REALLY UNDERSTAND VWHAT MR PENNOCK
IS TALKI NG ABOUT. WE' VE GOI' PAGE BREAKS. COMVE USE QOUR
DOCUMENT DEPOSI TORY. THE DOCUMENTS ARE OCR D BY THE
DEFENDANTS AND THEY HAVE CONTI NUED TO PRCDUCE, | THINK I N
VERY GOOD FAI TH, DOCUMENTS TO US W THOUT AN ORDER BEI NG | N
PLACE, WAI TI NG FOR THE ORDER TO BE PUT IN PLACE THAT IS
JO NT. AND WE UNDERSTAND WE' VE GOT' TO HAVE A JO NT DOCUMENT

PRODUCTI ON ORDER. BUT THEY ARE PRODUCI NG DOCUMENTS TO US.
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THEY HAVE DONE 35, 000 TO DATE; WE ARE EXPECTI NG ANOTHER
100, 000 WTHI N THE NEXT MONTH OR SO

AND THEY ARE WHAT'S CALLED OCR S. YQU HAVE THE
ACTUAL PI CTURE OF THE DOCUMENT, |S WHAT'S COM NG QUT. AND | F
| TS A 100- PAGE DOCUMENT, YOU HAVE 100 PI CTURES OF EACH PAGE.
AND VHEN YOU DO A WORD SEARCH, IT WLL TELL YOU WH CH PAGE ON
THAT DOCUMENT THE WORD IS ON, AND YOU CAN GO TO THAT PAGE.

SO IT MGHT BE THAT WE JUST ARE CROSSI NG YOU KNOW
IN THE NI GHT.

MR PENNOCK: | DON' T THI NK SO - -

MR HAHN: BUT THAT'S --

MR PENNOCK: -- BLAIR.

MR HAHN:  BUT WE' VE GOT PAG NATI ON, YOE BERRA AND
THE REST OF YOU.

MR PENNOCK: OCR HAS BEEN OFFERED TO US. COCR, AS
THE COURTS PROBABLY ARE AWARE, | DON' T KNOWIF BLAIR IS, YQU
TAKE THE DOCUMENT AND YOU ESSENTI ALLY SCAN I'T IN A WAY THAT
THE COWPUTER | S SUPPOSED TO PI CK UP THE WORD OR THE PHRASE,
UM I T DOESN T WORK VERY WELL. | MEAN, SOVE OCR PROGRAMS
HAVE BEEN SCI ENTI FI CALLY ESTABLI SHED ONLY TO PI CK UP THE WORD
LESS THAN 50 PERCENT OF THE TI ME.

NO PROGRAM HAS EVER BEEN WRI TTEN THAT PICKS IT UP I N
EXCESS OF 90 PERCENT OF THE TIME, OR THERE IS NO PROGRAM THAT
DCES I'T 100 PERCENT OF THE TIME. SO YOU ARE NOT GO NG TO

FIND THI NGS THAT YOU ARE LOOKI NG FOR. THAT'S AN ESTABLI SHED
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FACT.

AND WE HAVE THE ELECTRONI C DATA, THE WAY -- OCR IS
SOVETHI NG O AN ANTI QUATED METHOD. | T WAS THAT -- NOW THE
WAY THI NGS HAVE BEEN DONE FOR A FEW YEARS NOW AND YOU GET
THE ACTUAL DATA.

AS JUSTI CE FREEDVAN MAY RECALL, WE ATTENDED THE
ELECTRONI C EVI DENCE RULE DI SCUSSI ONS, COW TTEE HEARI NGS | N
NEW YORK A FEW YEARS AGC, FOR THE AMENDMVENT TO THE FEDERAL
RULE BECAUSE OF THIS VERY | SSUE. THERE IS -- EVERYTH NG NOW
EXI STS ELECTRONI CALLY. WHAT SHOULD THEY HAVE TO PRODUCE?
HOW SHOULD THEY PRCDUCE | T? AND I N FACT, THE FEDERAL RULE
SAYS YOU HAVE TO PRODUCE I'T IN THE NATI VE FORVAT.

NON WE ARE NOT MAKI NG THEM PRODUCE I T IN THE NATI VE
FORVAT BECAUSE THERE ARE CERTAI N BURDENS THAT WE ARE NOT
REQUI R NG THEM TO UNDERGO FOR THAT.

BUT THE FORMAT THAT THEY HAVE CHOSEN, THI S
ELECTRONI C EXTRACTI ON, WE WANT THEM TO PUT THE PAGE BREAKS I N
BECAUSE WE DON' T WANT TO HAVE TO RELY ON THE OCCR. I T IS NOT
A 100 PERCENT RELI ABLE METHOD CF DA NG SO.

AND I N FACT, | N I NSTANCES, DEPENDI NG -- | T CAN BE AS
SI MPLE AS THE PAGE WAS CREASED. | MEAN, THERE ARE DI FFERENT
REASONS WHY AN OCR WON' T WORK. BUT THERE -- HOW THE DOCUMENT
IS VI EWED BY THE COVPUTER IS VERY SUBPAR. AND THAT' S VWHY WE
DON' T WANT TO GO WTH IT.

AND | WAS UNAWARE THAT THE MDL PLAI NTI FFS WERE THAT
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PLEASED WTH IT. | THOUGHT THEY HAD SOVEHOW BEEN SADDLED
WTH IT. AND | DI DN T KNOW THEY WERE ACCEPTI NG OF IT.

BUT THE DATA HAS BEEN PRODUCED AND | S BElI NG PRODUCED
IN THE ELECTRONI C FORVAT. AND SO WHY NOT DO I T THE MOST
| NTELLI GENT WAY, WHICH IS PUT THE PAGE BREAKS I N, |INTO THE
ELECTRONI C, 100 PERCENT SEARCHABI LI TY? | T S LI KE SEARCH NG
FOR A WORD IN YOUR OAN -- ON YOUR O\N COVPUTER ON A
WORDPERFECT DOCUMENT. 100 PERCENT SEARCHABI LI TY W THOUT ANY
CONCERNS THAT THI NGS ARE BEI NG M SSED.

AND IN A ONE M LLION, TWO M LLION, THREE M LLI ON
PAGE DOCUMENT PRCDUCTI ON, OR SEVEN M LLI ON PACE, |F YOU HAVE
A FI VE PERCENT ERROR RATE, | T BECOVES AN ENORMOUS PROBLEM

MR ANl OLAK: MY NAME | S ERI C ANl OLAK.

AND PAUL WAS RIGHT. | HAVE HAD THE UNFORTUNATE TASK
OF DI SCUSSI NG ELECTRONI C DI SCOVERY W TH HI M FOR THE LAST
THREE WEEKS.

THE BOTTOM LINE IS WE WANT TO PRCDUCE DOCUMENTS TO
THE NEW YORK PLAI NTI FFS.  WE HAVE BEEN ROLLI NG OUT DOCUMENTS
TO THE MDL PLAI NTI FFS, ELECTRONI C DOCUMENTS. THEY HAVE
LOADED THEM I NTO THEIR SYSTEM UM WE HAVE NOT PRCDUCED ANY
ELECTRONI C DOCUMENTS TO THE NEW YORK PLAI NTI FFS BECAUSE WE
CAN' T AGREE ON SOVE OF THESE PROVI SI ONS. | THI NK ONCE THEY
GET OUR ELECTRONI C DOCUMENTS AND RUN THEM THROUGH THE SYSTEM
SIM LAR TO WHAT THE MDL SET UP, THEY WLL BE PLEASED W TH

WHAT WE ARE DO NG WTH THE ELECTRONI C DOCUMENTS.
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WHAT WE ARE DO NG | S CONSI STENT W TH OTHER MASS
TORTS IN THE PRODUCTI ON OF DOCUMENTS. | T'S NOTI' UNI QUE. WE
HAVE LOTS OF EXPERI ENCE W TH ROLLI NG QUT ELECTRONI C DOCUMENTS
N MASS TORTS AND MDL PROCEEDI NGS. AND VWHAT WE ARE DA NG IS
CONSI STENT WTH ALL OF THOSE.

WHAT MR, PENNCCK |'S SUGGESTI NG, | HAVE NO EXPERI ENCE
W TH THAT REQUEST TO A COURT. | HAVEN T SEEN ANY ORDER, UM
THAT ADDRESSES THAT. AND THE MDL PLAI NTI FFS HAVE THEI R
DATABASE UP AND SEEM TO BE WORKI NG FI NE.

MR PENNOCK' S FI RST PO NT WAS THE DEFI NI TI ONS THAT
WERE I N, OR ARE CURRENTLY IN THE CMO 6. FRANKLY, | THOUGHT
WE HAD ALL THI S STUFF WORKED OQUT IN TERMS OF THE ORDER A
COUPLE OF DAYS AGC, EXCEPT FOR POSSI BLY PAGE BREAKS. |
HAVEN T TALKED WTH H M ABOUT THIS I SSUE. |'M NOT' SURE |
COMPLETELY UNDERSTAND I T.

I N FACT, THE DEFI NI TI ON OF ACCESSI BLE WAS WHAT - -
THAT DEFI NI TI ON WAS SOVETHI NG THAT THEY SENT TO US. | MEAN,
THAT WAS IN THEIR FI RST PROPOSAL TO US. SO | TH NK | REALLY
NEED TO GET BACK TO HI M AND SEE WHAT THE HOLDUP IS ON THE
DEFI NI TIONS AND THE ACCESSI BLE -- | SAID THE DEFI NI TI ON OF
ACCESSI BLE AND SOVE OF THE OTHER DEFI NI TI ONS THAT | WASN T
REALLY CLEAR -- | T ALMOST SOUNDED LI KE SOVE DRAFTI NG OR SOVE
LANGUAGE | SSUES.

AND | WOULD PROPOSE TO THE COURT THAT WE SI MPLY

Cl RCLE BACK AND FI GURE QUT WHAT THE DI FFERENCE | S THERE,
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BECAUSE | CAN T EVEN ARTI CULATE A RESPONSE, BECAUSE |'M NOT
SURE | COVPLETELY UNDERSTAND THE | SSUE.

MR PENNOCK: YOUR HONOR, |I'M GO NG TO AGREE W TH
THAT. ERIC HAS BEEN | MM NENTLY REASONABLE IN ALL OF OUR
DEALI NGS, AND | LOCK FORWARD TO TALKI NG TO Y' ALL.

MR ANl OLAK: OKAY. ON THE PAGE BREAK I SSUE, |I'M
GO NG TO TRY TO EXPLAIN THIS A LITTLE BIT MORE CLEAR.

WHEN WE PRODUCED -- THIS IS NOT AN | SSUE W TH HARD
COPY DOCUMENTS. THERE IS NO DI SPUTE THERE. THI'S ONLY
HAPPENS W TH ELECTRONI C DOCUMENTS.

UM VHEN VWE PRODUCE AN ELECTRONI C DOCUMENT, WE
ACTUALLY PRODUCE IT IN TWO WAYS. AND IF | MNAY APPROACH?
|"VE GOT A COUPLE OF EXAMPLES THAT MAY HELP SORT TH S OUT
JUST A LITTLE BIT.

SO VHEN WE CAPTURE ELECTRONI C DOCUMENTS, WE ACTUALLY
PRODUCE TWO FORMS OF IT. I N ONE FORM VE PRODUCE, AS YOU SEE,
| T HAS THE BAUSCH & LOVB LETTERHEAD ON TOP, THAT'S CALLED A
TIFF I MAGE. WE PRINTED TH S RI GHT OFF THE DATABASE. AND
TH'S IS EXACTLY WHAT THE MDL FOLKS CAN DO, AS WELL. IT HAS A
BATES NUMBER. SO IT HAS A PAGE NUMBER. AND AS YOU CAN SEE,
| T HAS PAGE BREAKS.

SO EVERY DOCUMENT THAT WE PRODUCE ELECTRONI CALLY HAS
PAGE BREAKS AND HAS PAGE NUMBERS AND THIS IS THE Tl FF FORM
WE ALSC PRODUCE -- THE SECOND COPY | S THE EXACT SAME DOCUMENT

AND THI S IS THE EXTRACTED TEXT.
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SO THIS ALLOAS THE PLAI NTI FFS TO DO WORD SEARCHES.
SO IF YOU CAN' T DO WORD SEARCHES THROUGH THE TI FFS, YOU HAVE
TO PRODUCE AN EXTRACTED TEXT, VWH CH ALLOAS YOU TO DO WORD
SEARCHES.

WHEN YOU PRI NT OQUT THE EXTRACTED TEXT, YOU CAN SEE
| T PRINTS WTH PAGE NUMBERS. THERE IS NO PACE BREAKS -- |'M
SORRY -- BUT THERE | S NO PAGE NUMBERS ON THE BOTTOM  BECAUSE
IN TH' S PARTI CULAR DOCUMENT, THE CUSTCDI AN DI D NOT PUT A PAGE
NUMBER IN IT.

FOR EXAMPLE, WHEN YOUR HONOCRS VWRI TE OPI NI ONS AND YQU
GET ON YOUR WORD PROCESSOR OR YOUR CLERKS DO AND TYPE UP THE
OPI NI ON, THEY CAN I NSERT A PAGE NUMBER AT THE BOTTOM OR THEY
CANNOT | NSERT A PAGE NUMBER. AND |IF THE CUSTODI AN HAS
| NSERTED A PAGE NUMBER, THAT PAGE NUMBER W LL BE PRODUCED TO
THE PLAI NTI FFS.

| F YOUR CLERK, FOR EXAMPLE, DI D NOT | NSERT A PAGE
NUMBER AT THE BOTTOM OF THE PACGE, THEN WHEN WE PROVI DE THAT
DOCUMENT TO THE PLAI NTI FFS, THERE W LL NOT BE A PAGE NUMBER
AT THE BOTTOM I N THE EXTRACTED TEXT FORVAT; |IT WLL ONLY BE
THE BATES NUMBER THAT WE HAVE ON THE ACTI VE VERSI ON.

WHAT THE PLAI NTI FFS ARE SUGGESTI NG WE DO, | S GO BACK
IN TO ALL OF THE DOCUMENTS, EVERY ELECTRONI C DOCUMENT, AND
QO -- DO WHAT YOUR CLERKS WOULD HAVE TO DO AND PRESS A
BUTTON, OPEN THE DOCUMENT UP, AND TRY TO ADD I N A PAGE NUMBER

AT THE BOTTOM OF THE PAGE FROM TENS OF M LLI ONS O DOCUMENTS.

AMY C. RUEMELI N, RPR, CRR OFFI Cl AL COURT REPCORTER



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

66

WE HAVE TALKED TO NUMERQUS VENDORS TO SEE | F THERE
IS AN AUTOVATED WAY TO DO THIS AND THERE IS NOT. WE JUST
CANT DO IT. FOR US TO DO TH' S, THE VENDOR SAI D, VELL, WE
CAN TRY TO DEVELOP SOVETHI NG, BUT WE ARE NOT SURE WE ARE
GO NG TO BE ABLE TODO IT. |F YOU WANT TO G VE US 100, 000
AND LET US TI NKER ARCUND, WE NMAY BE ABLE TO DO SOVETHI NG, BUT
AT THE END OF THE DAY, WE MAY NOI BE ABLE TO HELP YOQU.

SO THAT' S ESSENTI ALLY THE | SSUE. THERE IS A COUPLE
OF OTHER THI NGS | WANT TO SAY ABOUT THAT, THOUGH.

THE COURT: BEFORE YOU GET -- ASSUM NG THAT THERE | S
PAGE NUMBERS ON THI S DOCUMENT HERE, THE ONE W TH BAUSCH &
LOVB, ARE THERE CORRESPONDI NG PAGE NUMBERS ON THI S DOCUMENT?

MR AN OLAK:  YES. |F THE CUSTODI AN PUT, | NSERTED
PAGE NUMBERS, ABSOLUTELY - -

THE COURT:  OKAY.

MR ANl OLAK: -- THEY WOULD BE THERE.

BUT YOU CAN SEE ON THE ONE W TH THE LETTERHEAD,
THERE WOULD BE A BATES NUMBER AT THE BOTTOM AND | F THERE
WERE PAGE NUMBERS ON THERE, THERE WOULD BE PAGE NUMBERS ON
THERE.

WE HAVE THE SAME - -

JUSTI CE FREEDVAN: YOQU CAN' T DO A SEARCH IN THI' S
Tl FF?

MR ANl OLAK:  YOU CANNOT DO A SEARCH ON THE TI FF,
THAT' S CORRECT. YQU SEARCH ELECTRONI CALLY THROUGH THE
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EXTRACTED TEXT WHEN YOU DO YOUR WORD SEARCHES.

JUSTI CE FREEDVAN:  OKAY. AND THERE ARE NO BATES
NUMBERS ON THOSE?

MR ANl OLAK:  THAT'S CORRECT. THAT'S CORRECT.

WE HAVE THE PRECI SE PROBLEM THE PLAI NTI FFS DO. WE
WORK W TH THE SAME ELECTRONI C DOCUMENTS AND THE SAME
DATABASE, WE HAVE THE EXACT SAME PROBLEM

SO VHEN WVE DO A WORD SEARCH AND WE ARE TRYI NG TO
FI ND DOCUMENTS, AND WE SEE FUSARI UM POP UP, WE, TOO, ACTUALLY
HAVE TO SPEND A LITTLE BIT OF TI ME AND FI GURE QUT WHERE THAT
WORD APPEARS | N THE DOCUMENT AND GO OVER THE TIFF TO FIND IT.

THE REASON WE HAVE THE SAME PROBLEM | S BECAUSE
THERE IS NO SOLUTION. I F TH S WERE EASY TO DO, OR | F THERE
WERE A GOOD WAY TODO IT, ORIF IT MADE ECONOM C SENSE, WE
WOULD ABSOLUTELY DO I T, BUT WE SI MPLY CAN T.

WHAT THEY ARE SUGGESTI NG | S | NCREDI BLY BURDENSQOME,
TO GO BACK AND DO THIS FOR ALL THE DOCUMENTS. | HAVE OFFERED
MR PENNOCK TO SI GN AN AFFI DAVI T, SAYI NG, WE ARE PRODUCI NG
THE DOCUMENTS IN PRECI SELY THE SAME FASHI ON THAT WE USE THAT.
WE HAVE NOT | NSERTED ANY PAGE NUMBERS COR PAGE BREAKS OR TRI ED
TO DI SADVANTAGE YOU I N ANY WAY.

AND FRANKLY, | HAVEN T HEARD ANY PLAI NTI FFS' LAWER
I N ANY OTHER LI TI GATI ON DI SCUSS BEI NG DI SADVANTAGED BY HAVI NG
TO SPEND A LI TTLE EXTRA TI ME READI NG THE CONTEXT ARCUND THE

WORD TO GO FIND I'T IN THE Tl FF FI LE.
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| ALSC TRI ED TO COMPROM SE WTH MR PENNOCK AND
OFFERED FOR VERY LARGE DOCUMENTS, VWH CH WE CAN | DENTI FY,
DOCUMENTS THAT ARE OVER 500 PAGES IN LENGTH, THERE ARE FEW OF
THOSE THAT ARE VERY LARGE, VWE WOULD DO THE MANUAL PROCESS.
WE WLL | DENTIFY THOSE. WE LL GO IN, WE'LL RUN I T THROUGH
THERE. AND BECAUSE I T WLL BE A FEWER NUMBER OF DOCUMENTS,
WE ARE WLLING TO DO THAT FOR HM BUT WE CAN T DO IT FOR
ALL DOCUMENTS. AND THAT WAS THE COVPROM SE | OFFERED, WERE
THOSE LARGER DOCUMENTS.

MR PENNOCK ALSC RAI SED THE PO NT OF THE FACT THAT
WE BEGAN PROCESSI NG DOCUMENTS BEFORE THESE PROCEEDI NGS WERE
ORGANI ZED. WE DI D DO THAT. WE STARTED TH S PROCESS,
ESSENTI ALLY, |IN THE SUMMER OF 2006. AND | ASSUME MR PENNOCK
WLL BE VERY THANKFUL WE DID. BECAUSE |IF WE DIDN T, TH S
LI TI GATI ON ESSENTI ALLY WOULDN T GET GO NG NOW FOR ANOTHER SI X
MONTHS.  BUT WE DID BEG N THE PROCESS OF THOSE DOCUMENTS AND
HAVE PROCESSED THE MAJORI TY OF THE DOCUMENTS WE W LL LI KELY
PRODUCE IN THI' S LI TI GATI ON ALREADY.

SO MR PENNOCK IS CORRECT. HE WOULD BE ASKING US TO
QO BACK AND RE- PROCESS ALL OF OUR DOCUMENTS, OUR ELECTRONI C
DOCUMENTS. AND THE VENDOR HAS ESTI MATED, QOUR VENDOR HAS
ESTI MATED THAT COST WLL BE OVER $1 M LLI O\

SO THERE ARE JUST A LOT OF PRACTI CAL PROBLEMS W TH
DA NG VHAT MR PENNOCK SUGGESTS, UM AND WE HAVE THE SAME

BURDENS AND THE SAME PROBLEMS. AND FOR THOSE REASONS, UM
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THE SUGGESTI ON THAT WE SHOULD GO BACK AND | NSERT PAGE NUMBERS
'S JUST NOT -- JUST TOO BURDENSOVE AND S| MPLY NOT WORTH THE
BENEFI TS; NOT' WORTH THE COST.

JUSTI CE FREEDVAN:  HOW MANY DOCUMENTS WOULD YOU SAY
ARE OVER, SAY, 200 PAGES?

MR ANl OLAK:  YOUR HONOR, | HAVEN T DONE THAT
SEARCH. | DD -- BEFORE | LEFT, | DD HAVE OUR I T FOLKS DO A
SEARCH FOR OVER 500. AND AT THI'S PO NT, WE HAD ABOUT 60 OR
70.

JUSTI CE FREEDVAN: AND YOU ARE WLLING TODO IT FOR
THOSE?

MR ANIOLAK:  YES. | MEAN, I T WLL LI TERALLY
REQUI RE SOVEBCDY TO SIT DOM, FIND THE DOCUMENT, OPEN IT UP
AND | NSERT PAGE NUMBERS AND RE- PROCESS THOSE. BUT FOR THOCSE,
WE ARE WLLING TO DO THAT, AS A COVPROM SE POSI TION.  AND |
THOUGHT THAT' S WHAT WE TALKED ABOUT EVEN TH S WEEK.

JUSTI CE FREEDVAN: |S THERE NO WAY YOU COULD DO
THAT, MR PENNOCK? TAKE THE DOCUMENTS, |F YOU GET THEM AND
RE- PROCESS THEM W TH PAGE NUMBERS ON THEM?

MR PENNOCK: ACTUALLY, WE CAN DO THAT. AND
MR ANIOLAK IS RIGHT, IT'S A VERY BURDENSOVE PROCESS, BUT WE
HAVE - -

JUSTI CE FREEDVAN: THE NEW YORK LAW IS THE
REQUESTI NG PARTY PAYS FOR DOCUMENT PRODUCTI ON.

MR PENNOCK: THE -- IT°S NOT A MATTER OF PAYI NG FOR

AMY C. RUEMELI N, RPR, CRR OFFI Cl AL COURT REPCORTER



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

70

IT; ITS -- IT REALLY COVES DOMN TO -- EXCUSE ME, ERIC --
COMES DOMN TO -- | TH NK THERE ARE A COUPLE OF DI FFERENT
| SSUES HERE.

ONE |'S THE GO NG BACK | SSUE AND DA NG WHAT -- AND
RE- DO NG SOVETHI NG. UM | KNOW THAT THE DEFENDANTS HAVE
| NDI CATED THAT THEY THI NK THAT THERE HAVE BEEN A M LLI ON
DOCUMENTS GENERATED AND THAT THEY WOULD HAVE TO GO BACK AND
RE- DO, BUT THEY' VE ONLY PRODUCED 30, 000 DOCUMENTS, 30, 000
PAGES.

SOIF IT S ALL DONE ALREADY, THEN MY FI RST QUESTI ON
IS: WELL, WHERE IS IT ALL? |IF YOU HAVE IT, GVE IT TO US.
WHAT ARE YOU WAI TI NG FOR? AS HE JUST SUGGESTED, WE SHOULD BE
HAPPY THEY STARTED THI S IN JULY. WELL, OKAY, |'LL BE HAPPY
WHEN | GET IT.

AND SO THAT'S MY FIRST QUESTION. |F YOU HAVE THE
DOCUMENTS, G VE THEM TO US. AND THEN WE CAN KNOW THAT YQU
REALLY WOULD NEED TO GO BACK AND RE-DO IT. AND |I'M NOT
SUGGESTI NG THAT HE' S M SREPRESENTI NG ANYTHI NG AT ALL. |
UNDERSTAND -- | DON T UNDERSTAND TOO MANY | SSUES ABOUT THI S
WHOLE TI FF STUFF AND PRODUCTI ONS, BUT WHAT |I'M SAYING IS, IF
YOU REALLY HAVE TO GO BACK AND RE-DO IT ON A M LLI ON
DOCUMENTS, THEN HOW COVE WE DON' T HAVE THE M LLI ON DOCUMENTS?

THE SECOND QUESTION, VWHY IS IT --

JUSTI CE FREEDVAN: A M LLI ON DOCUMENTS OR A M LLI ON
PAGES?
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MR PENNOCK: VHATEVER.

MR ANI OLAK: | SAID TO RE- PROCESS THE DOCUMENTS
WOULD BE $1 M LLION. WE WOULD LOVE TO d VE THE DOCUMENTS TO
MR PENNOCK. WE HAVE RCOLLED QUT DOCUMENTS TO THE NMDL AND
OTHER LAWYERS ACRCSS THE COUNTRY. THE ONLY THI NG HOLDI NG
THEM UP | S THE CMO.

MR PENNOCK: YOU VE ONLY G VEN 30, 000 DOCUMENTS TO
THE MDL, OR PAGES.

THE SECOND I SSUE IS, WE RAISED TH S A COUPLE OF
MONTHS AGC -- WE HOPE AT LEAST -- BECAUSE EVEN IF I T IS THAT
HARD -- AND |' M NOT DI SAGREEI NG THAT THERE IS A BURDEN TO GO
BACK IN AND RE-DO I T -- WELL, | KNOW-- OR | SHOULDN T SAY I
KNOW -- | HAVE BEEN TOLD BY OQUR IT CH EF THAT IT IS NOI' HARD
TO DO I'T ON THE FRONT END.

AND SO IF YOU CAN T GO RE-DO IT AT THI S JUNCTURE,
AND AS HE SAID, LET'S ROLL THE DOCUMENTS QUT AND SEE HOW BI G
OF A PROBLEM I'T REALLY I'S. WELL, AT LEAST START DONG IT
NOWN AT LEAST EXPLAIN WHY YOU HAVEN' T BEEN DO NG IT FOR THE
LAST ElI GAT WEEKS. AND SO THAT' S WHY | SAY, THERE ARE TWO
DI FFERENT | SSUES. AND | TH NK THEREFORE THERE CAN BE TWO
DI FFERENT APPROACHES TO HONV WE DEAL WTH THI S PROBLEM AT THI S
JUNCTURE.

JUSTI CE FREEDVAN:  COULD YOU RESPOND, HOW DI FFI CULT
IS 1T TO DO I T PROSPECTI VELY?

MR ANl OLAK:  PRCSPECTI VE, WE HAVE TALKED TO OUR
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VENDOR, THEY DO NOT HAVE A SOLUTION TO DO A --

JUSTI CE FREEDVAN: SO | T WOULD STI LL BE HAND DONE?

MR PENNOCK: |'LL HAVE MY IT GUY BE HAPPY TO TELL
H S VENDOR HOW TO DO I T.

YOUR HONOR, OUR | T GENTLEMAN, HI' S NAME | S JONATHAN
JAFFEE, HE TELLS ME -- AND |'M NOT REPRESENTI NG TO THI S COURT
THAT | KNOW THESE THINGS -- | AM TOLD THAT THI S I S A PROCESS
THAT CAN BE DONE AND CAN BE DONE READI LY. AND PERHAPS THE
BEST SOLUTI ON RI GHT NOW FOR GO NG FORWARD IS TO HAVE QOUR
PERSON MEET AND CONFER W TH YOUR VENDOR, AND WE WLL -- AND
WE CAN SEND A COUPLE OF LAWERS THERE TO MAKE SURE EVERYTHI NG
IS OKAY, UM |IN TERVG OF COVMUNI CATI ONS.

JUSTI CE FREEDVAN: MAKE SURE THEY SI GN
CERTI FI CATI ONS.

MR PENNOCK: AND MAKE SURE THEY SI GN
CERTI FI CATIONS.  AND MEET W TH THEI R VENDOR FOR THE GO NG
FORWARD PROCESS. MAYBE THAT' S THE BEST WAY TO SOLVE THI S
Rl GHT NOW

JUSTI CE FREEDVAN: AT LEAST THAT'S A START. WHY
DON' T YOU SEE, BUT IF IT REALLY IS TOO BURDENSOME, MAYBE
REALI TY HAS TO - -

MR PENNOCK: CAN WE AGREE TO DO THAT, THEN, AND --

JUSTI CE FREEDVAN:  WELL, THEY ARE GO NG TO STOP
PRODUCTI ON NOW Rl GHT?

MR PENNOCK: WE' LL TAKE THE DOCUMENTS THAT THEY ARE
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ALREADY READY TO ROLL QUT. WE' LL ACCEPT THOSE AS THEY HAVE
DONE IT. WE CAN MEET FOR THE GO NG FORWARD ONES AND TRY AND
RESCLVE |IT ON A GO NG FORWARD BASI S. MAYBE THAT' S THE BEST
WAY TO APPROACH I T.

MR ANI OLAK: | THI NK THAT IS THE BEST WAY. WE WLL
ROLL OQUT THE DOCUMENTS WE HAVE PRODUCED. | AM MORE THAN
WLLING TO LET THEIR I T PERSON TALK TO OQUR VENDOR, OR OQUR I T
PERSON. WE' VE ALREADY -- WE HAD THAT CONVERSATI ON W TH YOUR
| T PERSON. |IT S STILL A MANUAL PROCESS. THEY CAN TALK I F WE
WANT, BUT | DON T FORESEE US GETTI NG PAST IT.

JUSTI CE FREEDVAN:  WHAT HE' S SAYI NG IS THAT SOVEBQODY
HAS TO GO IN AND | NSERT PAGES, AND THAT IS --

MR PENNOCK: AS TC WHAT THEY' VE ALREADY DONE, YES.
BUT I T'S TO WHAT THEY HAVEN T ALREADY DONE, NO.

JUSTI CE FREEDVAN:  NO. MY UNDERSTANDI NG WAS THAT
EVEN FOR THOSE THAT HAVEN T BEEN DONE. THAT'S THE ONLY WAY
TO DO IT.

MR ANl OLAK: WHAT SHE' S SAYI NG IS CORRECT.

MR PENNOCK: WHAT YOUR HONOR |'S SAYI NG | S CORRECT.
WE ARE MYSTIFIED AS TO VWHY THAT IS SO. SO A MEETI NG WLL BE
HELPFUL.

THANK YOU, JUDGE.

JUSTI CE FREEDVAN:  OKAY.

MR BALL: |F YOUR HONOR PLEASE, MAY | APPRQOACH?

THE COURT:  SURE.

AMY C. RUEMELI N, RPR, CRR OFFI Cl AL COURT REPCORTER



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

74

MR BALL: GORDON BALL FOR THE ECONOM C LOSS CLASS.

QUR STATUS | S RELATI VELY SI MPLE, COVPARED TO WHAT
HAS GONE ON THIS MORNI NG. THE DEFENDANTS HAVE FI LED A MOTI ON
TO DISM SS.  WE HAVE RESPONDED. | F YOUR HONOR WOULD GRANT US
ORAL ARGUMENT AND G VE US A DATE, I T'S REALLY WHAT WE NEED AT
TH'S PO NT IN Tl ME.

THE COURT: | GQUESS, IN THE SPIRIT OF COMPROM SE,
60 DAYS QUT.

MR BALL: SIXTY DAYS WOULD BE FI NE.

THE COURT: | TELL YOU WHAT YOU DO, WHY DON T YQU
JUST CET TOGETHER WTH MR COLE OR SOMVEBODY, WHCEVER IS GO NG
TO ARGUE IT FOR THE OTHER SI DE, CALL MY OFFI CE AND GET A
DATE, AND |'M READY TO ROLL.

MR BALL: THANK YOQU, YOUR HONCR.

THE COURT: ALL RIGHT. NO PROBLEM

MR BEI SNER:  YOUR HONOR, THI S IS JOHN BEI SNER AGAI N
FOR BAUSCH & LOVB. | WLL STEP I NTO THE VA D.

ON THE CLASS CERTI FI CATI ON | SSUE, WE' LL CONFER AND
MAKE ARRANGEMENTS FOR AN ORAL ARGUVMENT DATE. WE ALSC HAVE AN
| SSUE, AS VELL.

JUSTI CE FREEDVAN, THI S FORTUNATELY IS NOT -- THIS IS
IN THE MDL PROCEEDI NG.

JUSTI CE FREEDVAN:  OH, ONLY IN THE MDL.

MR BEISNER: THI S IS ONE TH NG THAT IS NOT --

JUSTI CE FREEDVAN:  THAT' S UNUSUAL.
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THE COURT: MR BALL IS GO NG TO MAKE A MOTI ON TO
TRANSFER ALL THE CASES TO YOU, WHICH |'M GO NG TO GRANT.

MR BALL: | LOVE YOd BERRA, BUT | WOULD JUST AS
SOON BE I N SOUTH CARCLI NA.

MR BEI SNER: WE ALSC HAVE AN | SSUE OF DI SCOVERY
BEI NG SERVED | N ADVANCE OF THE MOTI ON TO DI SM SS BEI NG HEARD,
BUT WE HAVE NOT SPOKEN TO MR BALL ON THAT.

MR BALL: | DON' T HAVE ANY PROBLEM AT ALL. THEY

DON' T HAVE TO ANSWER THE DI SCOVERY UNTIL THE MOTI ON TO

DI SM SS.

THE COURT:  OKAY.

MR BEI SNER: WE HAD ONE OTHER CMO THAT WE DI D WANT
TO BRING TO --

THE COURT: YOU CAN GO | F YOU W SH.

MR BEI SNER: WE HAD ONE OTHER CMO | SSUE | JUST
WANTED TO BRI EFLY BRI NG TO YOUR ATTENTION, IT"S LAID QUT IN
THE LETTER THAT IS PRESENTED TO BOTH CF YOUR HONORS. AND
THAT IS THE PLAI NTI FF FACT SHEET IN THE MDL PROCEEDI NG

JUSTI CE FREEDVAN: OH, YES.

MR BEISNER: |'M SORRY, |IN THE NEW YORK PROCEEDI NG.

AND | BRING THI'S TO YOUR ATTENTI ON AND WON' T SPEND
MUCH TIME ON TH' S. THERE ARE TWO | SSUES, TWO BROADLY- DEFI NED
| SSUES TO BRI NG UP.

ONE DI FFERENCE OF OPI NI ON THAT WE HAVE NOT BEEN ABLE

TO RESOLVE IS THERE IS A PROVI SION I N THE PROPOSED ORDER THAT
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PLAI NTI FFS HAVE PUT FORWARD | N NEW YORK THAT WOULD REQUI RE
THAT WE CONFER W TH PLAI NTI FFS' COUNSEL | N ADVANCE OF
NOTI CI NG THE DEPCSI TI ON OF ANY FAM LY MEMBER.

WE DON' T HAVE ANY OBJECTION TO THAT, BUT THERE IS A
BROADER PROVI SI ON THAT WE HAVE PROPCSED THAT' S ALREADY I N
PLACE IN THE MDL THAT IS CONSI STENT WTH THE CONSULTATI ON
THAT WE WERE TALKI NG ABOUT EARLI ER, IS THAT WTH RESPECT TO
ALL DEPOSI TI ONS, BEFORE WE GO OQUT W TH SUBPCENAS, WE SHOULD
TALK TO THE OTHER SI DE ABOUT THAT.

BECAUSE | N THE SAME WAY THAT THERE ARE FAM LY
MEMBERS THAT ARE CONCERNED ABQUT, VERY LEG TI MATE CONCERN,
THEY CET A SUBPCENA, THEY DON T KNOWWHAT IT IS ABOUT. THEY
ARE AFRAID. WE VE GOI' FORVMER EMPLOYEES FROM BAUSCH THAT W LL
GET THE SAME THING. | JUST THINK I T'S BETTER TO HAVE A BROAD
ORDER THAT SAYS WE ARE GO NG TO TALK TO EACH OTHER BEFORE WE
GET SERVI CE OF PROCESS QUT THERE W TH RESPECT TO ANY
W TNESSES.

THE OTHER | SSUE - -

THE COURT: SO FROM WHAT THE LETTER SAYS, WHAT YQU
ARE NOT GO NG TO DO IS START SENDI NG QUT -- SENDI NG QUT
SUBPCENAS AND DEPCSI TI ON NOTI CES FOR TEN DAYS, LIKE
MR PENNOCK.

MR BEISNER: YES. THE PROVI S| ON WE HAVE IN THE MDL
PROCEEDI NG ALREADY, WH CH WE PROPCSED I N NEW YORK, S| MPLY

SAYS, WE W LL CONSULT I N ADVANCE W TH OPPCSI NG COUNSEL TO
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SCHEDULE DEPGCSI TI ONS AT MJTUALLY CONVENI ENT TI MES AND PLACES,
SO BEFORE SERVI CE OF PROCESS CGETS OQUT THERE, WE HAVE
CONSULTATI ON ON THAT.

JUSTI CE FREEDVAN:  THAT' S AN | SSUE.

OKAY. GO AHEAD.

MR BEISNER: SO THAT IS ONE THI NG WE HAVE NOT
REACHED RESCLUTI ON ON.

THE OTHER I SSUE IN CMO 7, AND | WON' T GO I NTO DETAI L
ON THIS BECAUSE I T IS LAID OQJUT I N THE LETTER THAT WE
PRESENTED, UM AND AT THE RI SK OF QUOTI NG YOG BERRA ONCE TOO
OFTEN HERE, THHS IS A BIT OF DEJA VU ALL OVER AGAI N.

PREVI QUSLY HERE, WE HAD A DEBATE BETWEEN BOTH S| DES
ON WHAT SHOULD BE I N THE PLAI NTI FF FACT SHEET. AND WE HAD A
LOT OF BRI EFI NG ON THAT. My UNDERSTANDI NG | S THAT THE TWO OF
YOU CONSULTED ABOUT WHAT ULTI MATELY, OR AT LEAST SOME
CONVERSATI ON, ABOUT WHAT ULTI MATELY VENT | N THE PLAI NTI FF
FACT SHEET. AND NOWWE HAVE SORT OF THI S TODAY ALL OVER
AGAI N.

SO WE HAVE | SSUES SUCH AS HOW FAR BACK WE SHOULD BE
GETTI NG MEDI CAL RECORDS, WM - -

JUSTI CE FREEDVAN: AS | UNDERSTAND THE DI FFERENCE | S
SEVEN AND TEN YEARS OR SOMETHI NG?

MR BEI SNER: YES, WE HAVE THAT. WE HAVE THE | SSUE
ABOUT VWHETHER THE FACT SHEET MAY MAKE | NQUI RY ABOUT FAM LY

MEMBER EYE | NFECTI ONS.
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MR PENNOCK: JUDGE, | NAY BE ABLE TO SHORT CIRCU T
A LOT O TH S.

JUSTI CE FREEDVAN: THAT COULD BE A PROBLEM | MEAN,
YOU CAN ASK A YES/ NO QUESTI ON ABOUT | MMEDI ATE HOUSEHOLD
MEMBERS, BUT THERE MAY BE A DI SCLOSURE PROBLEM A HI PPA
PROBLEM OR --

MR PENNOCK: WE ARE NOT, W TH RESPECT TO - -

JUSTI CE FREEDVAN: -- A PRIVILEGE, BASIC PRI VI LEGE.

MR BEI SNER: W TH RESPECT TO OTHER FAM LY MEMBERS,
WE ARE NOT ASKI NG FOR MEDI CAL RECORDS OR ANYTHI NG OF THAT
SORT. WE ARE SIMPLY ASKI NG FOR THE PARTY' S KNOALEDGE ABOUT
TH'S. | T'S NOI' A VERY DETAI LED REQUEST FOR | NFORMATI ON ON
THAT.

MOST OF | T PERTAINS TO WHETHER THE PLAI NTI FF, THE
CLAI MANT, HAS FI LED OTHER CLAI M5; THI NGS OF THAT SORT.

SO | JUST BRI NG THAT TO YOUR ATTENTION. I T'S LAID
QUT IN THE LETTER. AND WE DO NEED TO GET THAT RESOLVED SO
THAT WE CAN GET THAT PROCESS STARTED IN NEW YORK, AS IT IS
NOW BEI NG STARTED I N THE MDL PROCEEDI NG.

JUSTI CE FREEDVAN: | THI NK WE CAN RESOLVE I T.

MR PENNOCK: YES, YOUR HONCR. THANK YOU.

WE RECEI VED THE DEFENDANT' S LETTER BRI EF YESTERDAY
MORNI NG.  AS THE COURT KNOAS, WE WOULD LI KE AN OPPORTUNITY TO
SUBM T SOVETHI NG SHORT QOUTLI NI NG OQUR POSI TI ONS ON THESE
| SSUES.
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THERE IS -- YOU KNOW THERE ARE A NUMBER OF | SSUES
THAT MAY, AT FI RST BLUSH, SEEM M NCR. BUT, | N FACT, CAN
COVPLI CATE MATTERS. AND, | N FACT, MAY NOT -- THEY MAY NOT BE
ENTI TLED TO THEM UNDER NEW YORK LAW | T'S NOT GO NG TO
CHANGE DRASTI CALLY THE CONSTRUCT OF THIS FACT SHEET. UM BUT
WE DO THI NK THAT THERE ARE SOVE THI NGS THAT WE WOULD LI KE TO
ADDRESS W TH THE COURT AFTER WE' VE HAD AN OPPORTUNI TY TO JUST
QUTLI NE THEM AS TO WHAT THE | SSUES ARE, AND VWHAT OUR
POSI TIONS ARE ON THEM AS THE DEFENDANTS DI D YESTERDAY.

JUSTI CE FREEDVAN: | THI NK YOU ARE WASTI NG TI ME.

MR PENNOCK: WHAT' S THAT, JUDGE? |'M WASTI NG TI ME?
IF 1'"M TALKI NG, |'M USUALLY WASTI NG TI ME.

JUSTI CE FREEDVAN:  NO. | MEAN, TO OUTLI NE THEM AND
G VE ME ABRIEF. | DON T REALLY NEED -- | DON' T THI NK | NEED
A LETTER ON THESE THI NGS.

MR PENNOCK: THE ONLY REASON TO SUGGEST THAT, |
DIDN' T KNOW I F THE COURT HAD AN OPPORTUNI TY TO READ OR | F YQU
ARE GO NG TO READ THE DEFENDANT' S LETTER

JUSTI CE FREEDVAN: | DI D.

MR PENNOCK: OKAY. SO WE WOULD JUST LI KE - -

JUSTI CE FREEDVAN:  TW CE.

MR PENNOCK: OKAY. THEN VWE WOULD LI KE AN
OPPORTUNI TY TO SUBM T THREE LETTERS TO YOU, IF YOU READ I T
TWCE. WE WOULD LI KE AN OPPORTUNI TY TO - -

JUSTI CE FREEDVAN: JUST ONE LETTER THREE TI MES.
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MR PENNOCK: -- DO A REPLY.

AS TO THE CONSULT PRI OR TO SERVI NG A SUBPCENA ON A
TH RD- PARTY W TNESS, UM | DO HAVE A PROBLEM W TH THAT. |
DON' T HAVE A PROBLEM AS | TOLD THE DEFENDANTS, W TH
CONSULTI NG THEM AS TO WHEN A DEPOSI TION | S GO NG TO HAPPEN.
| DON T TH NK WE' VE EVER BEEN BEFORE YOUR HONOR, I N ALL COF
THE LI TI GATI ONS WE' VE HAD OVER THE YEARS, ARGUI NG OVER, |
CAN T DO THE DEPOCSI TI ON ON THAT DATE, AND WEI TZ & LUXENBERG
WON' T AGREE.

SO WV WLL CONSULT WTH THEM AND ACCOMMODATE THESE
DEFENDANTS, THE DEFENSE COUNSEL, JUST AS WE HAVE EVERY
DEFENSE COUNSEL | N ANY LI TI GATI ON. WE SUBPCENA A DOCTOR OR A
W TNESS, THE DATE IS MORE OR LESS, AS THE COURT KNOW5, A
CONTROL DATE, SOVETIMES IT STICKS; SOVETIMES | T DOESN T. AND
IF 1T DOESN T STICK, |IT'S BECAUSE SOVEBODY | S UNAVAI LABLE,
AND I T'S USUALLY THE PARTY THAT DI DN T SERVE THE NOTI CE.

AND | COM T TO THE COURT, AS | ALWAYS HAVE, AND TO
THE DEFENDANTS, THAT WE W LL NOT GO FORWARD OR FORCE THEM TO
GO FORWARD W TH DEPGSI TI ONS W THOUT CONSULTI NG WELL | N
ADVANCE OF THE DEPCSI TI ON DATE THEY' RE SCHEDULED.

BUT | DO NOT, AGAIN, WANT TO SHARE W TH THEM | N
ADVANCE WHAT |' M THI NKI NG ABOUT DA NG.

| MEAN, YOU KNONY THIS IS NOT -- THIS IS A VERY
| NTENSE LITIGATION. |IT°'S NOT A BROADWAY PLAY, VWHERE EVERY

SINGLE STEP HAS TO BE CHOREOGRAPHED. AND | CERTAINLY DON T
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WANT TO SAY TO THEM WELL, ['VE GOT -- | WANT TO SUBPOENA
TH' S PARTI CULAR WTNESS. WHO IS HE? |'VE GOTI TO TELL THEM
WHO IT IS, AND THEN HOWLONG DO | --

JUSTI CE FREEDVAN: AREN T YOU GO NG TO BE
COORDI NATING WTH THE MDL I N MOST OF THESE?

MR PENNOCK: ON MOST OF THEM THEY WOULD. BUT
THESE ARE W TNESSES THAT MAY BE VERY SPECI FIC TO A CASE. AND
IN FACT, MOST OF THEM | THI NK, WLL BE -- | TH NK THAT MOST
OF THESE W TNESSES W LL LI KELY BE TREATI NG PHYSI Cl ANS AND SO
FORTH.

AND | JUST DON T SEE, NUMBER ONE, | DON T WANT TO
HAVE TO SIT DOAMWN AND TELL THEM WHAT |' M THI NKI NG ABOUT DO NG
AND VWHAT DOCTORS | WANT TO DEPCSE. THERE |S JUST NO REASON
FOR ME TO DO THAT. | COULD SUBPOENA THEM AND COCRDI NATE THE
DATE WTH THEM AND |'M W LLI NG AND | ALWAYS HAVE DONE THAT.

NUMBER TWO, YOUR HONOR, IF | MAY?

JUSTI CE FREEDVAN:  YOU WANT TO TELL THEM THAT
THEY -- YQU ARE GO NG TO SUBPOENA DOCTORS OR STUFF LI KE
THAT.

MR PENNOCK: THEN WHAT HAS TO HAPPEN, | HAVE TO
WAIT FOR A MEET AND CONFER. | HAVE TO WVAIT FOR THEM TO GET
BACK TO ME. |IT' 'S JUST -- THERE IS JUST NO REASON TO | MPOSE
THAT KIND OF A DELAY PROCEDURE TO THI S PROCESS.

JUSTICE FREEDVAN: IS IT A CONFER OR NOTI FY? |

CAN' T REMEMBER.
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MR PENNOCK: | THI NK THEY WANTED US TO CONSULT W TH
THEM ON THE DATE THAT WE ARE GO NG TO NOTI CE FOR. THE NOTI CE
| S NEVER THE DATE, OR VERY RARELY THE DATE ANYWAY.

SOIT IS AN I SSUE IN TERMS OF BEI NG ABLE TO MOVE A
CASE ALONG AT THE SPEED W TH VWH CH WE WANT TO MOVE IT. AND |
REALLY DON' T WANT TO BE HANDCUFFED. [|'VE NEVER HAD TO DO
THAT BEFORE. | T'S NOT IN THE CPR, | DON T KNOW WHY WE WOULD
HAVE TO TALK TO THEM ABOUT THE DEPOSI TI ONS WE ARE THI NKI NG
ABOUT NOTI Cl NG.

JUSTI CE FREEDVAN:  OKAY.

MR PENNOCK: AND FURTHERMORE, | DON T THI NK THAT
THAT'S THE PROVI SION IN THE MDL, ElI THER.

M5. FLEISHVAN: | T'S NOT.

MR PENNOCK: |'M TOLD THAT' S NOT' WHAT THE PROVI SI ON
IS IN THE MDL.

M5. FLEI SHVAN:  MAY | BE HEARD, YOUR HONOR?

JUSTI CE FREEDVAN:  YES, Ms. FLEI SHVAN.

M5. FLEISHVAN:  |'M GO NG TO SAY My NAME. VEENDY
FLEI SHMAN ON BEHALF OF THE MDL PLAI NTI FFS. AND ACTUALLY, ON
BEHALF OF THE PLAI NTI FFS.

IN THE COURT CORDER, PTO 6, WE, WH CH WE AGREED UPQN,
AND AT PAGE 15, YOUR HONORS, |IT SETS FORTH THE LANGUAGE FOR
SCHEDULI NG OF DEPCSI TI ONS.  AND | T SAYS SPECI FI CALLY, " ABSENT
EXTRAORDI NARY ClI RCUMSTANCES, COUNSEL SHALL CONSULT | N ADVANCE
W TH OPPOSI NG COUNSEL AND PROPOSE DEPONENTS IN AN EFFORT TO
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SCHEDULE DEPCSI TI ONS AT MJTUALLY CONVENI ENT TI MES AND
PLACES." WH CH WE' VE AGREED TO DO. THAT DCESN T MEAN THAT
WHEN WE SEND OUT A SUBPCENA AND SEND QUT A NOTI CE OF
DEPOSI TION.  ONCE WE SEND OUT THE SUBPCENA, | F COUNSEL FOR
THAT PARTI CULAR THI RD- PARTY DEPONENT SAYS, THAT'S NOT A GOOD
DATE, WE' LL OBVI QUSLY WORK QUT A SCHEDULE. THAT'S WHAT WE
HAVE AGREED TO DO. WE HAVEN T AGREED TO ABANDON OUR RI GHTS
TO GO AND SUBPCENA THI RD- PARTY W TNESSES AND ALERT THEM AT
THE SAME TI ME.

JUSTI CE FREEDVAN:  OKAY. SO THERE SEEMS TO BE A
M SUNDERSTANDI NG, THEN.

M5. FLEISHVAN: | THINK THERE | S A M SUNDERSTANDI NG
O VWHAT WAS AGREED UPON.

JUSTI CE FREEDVAN:  OKAY.

MR BEI SNER?

MR BEI SNER:  WVELL, | TH NK THAT THAT' S NOT HOW WE
WERE | NTERPRETI NG THAT PROVI SI ON, UM ON THAT.

BUT HERE IS THE PRI MARY PO NT WE ARE GETTI NG AT.
AND THAT IS THAT, | THINK MR PENNOCK IS SAYING | DON T WANT
TO REVEAL | N ADVANCE WHO | WANT TO DEPOSE BEFORE | SERVE A
SUBPCENA.

ALL 1'M SAYING IS, | FRANKLY THI NK WE ARE ALL BETTER
OFF |F W TALK ABOUT THOSE THI NGS | N ADVANCE. BUT THE SAME
RULES | WOULD APPLY TO BOTH SIDES. AND HE IS SAYI NG THE

DEFENDANT CAN T NOTI CE CERTAI N DEPOSI TI ONS W THOUT NOTI ClI NG
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THEIR SI DE, THAT'S THE PROVI S| ON.

MR PENNOCK: |'LL W THDRAW THAT REQUEST, YOUR
HONOR.

MR BEI SNER: THANK YQOU.

MR PENNOCK: | F THAT'S YOUR Bl GGEST PROBLEM |'LL
W THDRAW THAT.

MR BEISNER: | JUST TH NK THE SAME RULES OUGHT TO
APPLY.

MR HAHN:  |'M HAPPY TO REPORT TO THE COURT THAT I

THI NK VWE ARE DONE.

THE ONLY OTHER THI NG ON OUR AGENDA WAS THE KLUWP
DEPCSI TION.  THE PARTI ES HAVE AGREED TO THAT AS A RESULT COF
QUR DEPCSI TI ON AGREEMENT EARLI ER.

THE COURT: |IT'S GONG TO BE THE CERTI FI CATI ON COF
ALL DOCUMENTS AND THEN 30 DAYS TO REVI EW THE DOCUMENTS AND
THEN CONTI NUE THE DEPOSI TI ON.

MR HAHN:  THAT' S CORRECT, YOUR HONOR, W THI N
30 DAYS.

MR COLE: THAT'S CORRECT. AND WE ARE W THDRAW NG
QUR COWMENTS ABOUT THE PROTECTI VE CRDER. WE ARE JUST GO NG
TO LEAVE IT LIKE IT IS, YOUR HONOR.

JUSTI CE FREEDVAN:  OH, OKAY. GOCD.

MR HAHN: I N CLCSI NG, YOUR HONOR, FROM THE MDL
PLAI NTI FF' S PERSPECTI VE, WE THI NK THAT COORDI NATI ON MAKES A

TREMENDOUS AMOUNT OF SENSE. WE ARE WLLING TO TALK TO THE
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NEW YORK PLAI NTI FFS, UM TO SET UP LI ASON COUNSELS BETWEEN
QUR TWO GROUPS, SO THAT | NFORVATI ON CAN FLOW SMOOTHLY. UM
VWE WOULD GO SO FAR AS TO SUGGEST TO THE COURT SETTING UP A
JO NT SPECI AL MASTER. UM WE WOULD BE VERY W LLING TO
ENTERTAI N THAT IDEA. UM | F THE SPECI AL MASTER WAS | N
CHARLESTON, PERHAPS THAT SPECI AL MASTER S RULI NGS WOULD BE
APPEALABLE TO JUSTI CE FREEDVAN W TH - -

THE COURT: THE SPECI AL MASTER TO DO WHAT
MR BECNEL'S SPECI AL MASTER OR - -

MR HAHN:  FOR DI SCOVERY | SSUES, YOUR HONOR. | F WE
ARE GO NG TO HAVE DI SCOVERY | SSUES DURI NG THE DEPCSI TI ON, WE
M GHT NEED TO REACH OUT AND SPEAK TO SOVEBODY ABOUT A RULE OF
LAW

THE COURT: | HAD A VOLUNTEER THI S WEEK TO BE A
SPECI AL MASTER OF THE NEXT CASE THAT | NEEDED A SPECI AL
MASTER. H'S NAME | S DAN CAPPER. HE' S A PROFESSOR OF
EVI DENCE LAW AT FORDHAM UNI VERSI TY IN NEWYORK CITY. HE S A
GREAT GUY. HE'S AN EXCELLENT QUY.

MR HAHN:  WE WOULD BE MORE THAN W LLI NG TO USE H M
YOUR HONOR, BUT WE ARE OPEN TO THAT. AND IT'S --

THE COURT: "M NOT SAYING | F YOU NEED ONE, | MEAN,
THAT' S SOVEBCDY TO THI NK ABOUT.

MR HAHN:  WVELL, IN TIME I T WOULD KEEP -- | T WOULD
STOP THE NECESSI TY TO HAVE THESE TYPES, | THI NK, OF HEARI NGS5

IN THE FUTURE.
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MR COLE: WE HEARD ABOUT THI S LAST NI GHT, THE
PROPOSAL, AND ARE | NTERESTED, BUT THERE ARE OBVI QUSLY -- WE
NEED TO TALK WTH THEM MORE ABOUT WHO THAT PERSON M GHT BE
AND VHAT THEI R ROLE WOULD BE. AND WE ARE VERY WLLING TO SI'T
DOMN AND TALK ABOQUT | T AND SEE I|F WE CAN COVE UP WTH
SOVETH NG THAT WE COULD JO NTLY COME BACK TO THE COURT, WE
JUST CAN' T QU TE GET THERE THI'S MORNI NG. BUT WE ARE
CERTAI NLY WLLING TO TAKE A GROUP AND SIT DOAMN AND SEE WHAT
WE CAN COVE UP W TH.

MR PENNOCK: |I'MIN MR COLE'S CAMP ON THIS. WE
JUST HEARD ABOUT TH S PROPCSAL. WE ARE -- WE DO HAVE SOME
CONCERNS BECAUSE, YOU KNOW BOTH YOUR HONORS HAVE TREMENDOUS
AND VAST TRI AL EXPERI ENCE AND LI Tl GATI ON EXPERI ENCE AND
DI SCOVERY EXPERI ENCE. AND SO WE, YOU KNOW WE WOULD LI KE THE
BENEFI T OF THAT ON THESE VERY | MPORTANT DI SCOVERY | SSUES, BUT
| THINK WE' LL JUST PUNT THI S ONE, |F WE MAY --

THE COURT: THAT'S FI NE.

MR PENNOCK: -- AND LOOK AT IT.

MR HAHN:  FI NALLY, YOUR HONOR, AGAIN FROM THE
PLAI NTI FF* S PERSPECTI VE WTH THE MDL, | T MAKES A TREMENDOUS
AMOUNT OF SENSE TO HAVE ONE VI RTUAL DEPOSI TORY. WE DON' T
CARE WHERE I T I'S. I T MAKES SENSE FOR A NUMBER OF REASONS.
AND VVE WOULD THEN WORK OQUT A COST SHARI NG AGREEMENT FOR THAT
DEPCSI TORY.  AND WE ARE OPEN TO FURTHER DI SCUSSI ONS W TH

DEFENDANT, | MEAN, W TH NEW YORK PLAI NTI FFS TO HOPEFULLY MAKE
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THAT HAPPEN.

THANK YOU, YOUR HONOR.

JUSTI CE FREEDVAN: YOU SEEM TO HAVE DI FFERENT -- A
WHOLE DI FFERENT DEPOSI TORY, FROM WHAT | UNDERSTAND.

MR PENNOCK: WE DO, YOUR HONOR. QURS HAS BEEN
DEVELOPED | NTERNALLY. AND THERE IS NO COST SHARI NG BECAUSE
| TS DONE AND WE ARE NOT PAYI NG A VENDOR FOR I T. WE ARE NOT
PAYI NG ANYTHING FOR I T; I'T JUST IS I N EXI STENCE AND SET UP.
BUT |I'LL TALK TO MR BLAI R FURTHER ABOUT THAT, BECAUSE |
WASN' T -- HE AND | HADN' T HAD A CONVERSATI ON ON QUR TWO
DI FFERENT DEPOCSI TORI ES.

JUSTI CE FREEDVAN:  WELL, I T'S POSSI BLE THAT THE ML
M GHT WANT TO TAKE ADVANTAGE OF YOURS - -

MR PENNOCCK:  EXACTLY.

JUSTI CE FREEDVAN: -- OR SOMETHI NG LI KE THAT.

MR PENNOCK: AS MR HAHN JUST SAI D, HE DOESN T CARE
WHERE I T | S.

MR KAPLAN: YOUR HONCR, I T'S HARVEY KAPLAN FOR
BAUSCH & LOVB. | JUST WANTED TO THANK YQOU BOTH FOR DO NG
TH'S JONT HEARING. | TH NK THAT ALL OF US WOULD ACGREE THAT
TH'S HAS BEEN ENORMOUSLY HELPFUL TO BOTH SI DES | N MOVI NG
FORWARD. AND | BELI EVE THAT, LOOKI NG DOWN THE ROAD, FUTURE
JO NT HEARI NGS WOULD BE AN EXCELLENT | DEA. AND WE HOPE THAT
WE W LL HAVE GOCD COOPERATI ON AND COORDI NATI ON ON OTHER

| SSUES, AND |IT WOULD BE BENEFI CIl AL FOR US.
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THE COURT: WE WLL NOT HAVE ANY I N CHARLESTON
DURI NG THE MONTHS OF JUNE, JULY, AUGUST AND SEPTEMBER. THAT
WOULD BE A GOCD TI ME TO COVE TO NEW YORK.

JUSTI CE FREEDVAN. WE WOULD BE DELI GHTED TO HAVE YOU
COME TO NEW YORK.

MR BECNEL: HARRY WEITZ AND | TALKED, AND WE
THOUGHT THAT ASPEN, COLORADO, SI NCE THE DEFENDANTS HOSTED
TH' 'S COCKTAI L PARTY HERE, THAT HE AND | QUGHT TO HOST ONE I N
ASPEN, COLORADO. WE' LL GET YOQU A STATE COURTHOUSE TO USE, OR
IN DENVER. AND IT'S MY UNDERSTANDI NG THAT MOST FEDERAL
JUDGES AND STATE JUDGES LOVE OPERA AND DANCE AND CLASSI CAL
MJUSI C, SO -- AND THEY HAVE THE ASPEN | NSTI TUTE THERE. |IT
WOULD BE VERY EDUCATI ONAL FOR ALL OF US. AND | THINK IT
BREEDS COVRADERY THE WAY THI S | S DONE, AS HARVEY HAS SAI D.

THE COURT: KIND OF LI KE PALADI N, HAVE CASE W LL
TRAVEL. NO PROBLEM

JUSTI CE FREEDVAN: | AV ACTUALLY PREPARED TO MAKE A
COUPLE OF THE RULINGS. LET ME JUST SAY, CAN WE CUT QUT THE
WORD ACCESSI BLE? | T SEEM5 TO ME THAT WOULD TAKE CARE OF THAT
| SSUE COMPLETELY. JUST EXI STING. BUT THAT'S UP TO YQOU.

| GATHER WE HAVE RESCLVED THE SUBPCENA PROBLEM  YOU
ARE NOT -- YOU ARE GO NG TO CONSULT WTH, IN TERV6 OF THE
TIM NG OF THE DEPCSI TI ONS, BUT NOT NECESSARI LY NOTI FY EACH
OTHER BEFCORE SERVI NG SUBPCENAS, |S THAT --

MR PENNOCCK: THAT' S CORRECT, JUDGE.
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JUSTI CE FREEDVAN: |S THAT WHERE THAT 1S? OKAY.
' M JUST LOOKING FOR SOME OF THE -- |'M LOCKI NG TO SEE THE
| SSUES.

YOU VE RESOLVED THE TWO DAYS, HOW YOU ARE GO NG TO
DVIDE UP THE TI ME, SO THAT'S NOT AN | SSUE, AND THE AMOUNT OF
TIME YOU NEED TO LOOK AT THE DOCUMENTS AND ALL THAT.

THE PLAINTI FF'S FACT SHEET. | PRETTY MJCH LI KE THE
MDOL FACT SHEET. | DIDN' T HAVE ANY PROBLEM WTH I T.

IN TERMS OF ANY BREACH OF PRI VI LEGE BECAUSE OF
FAM LY MEMBERS, |F A PARTI CULAR PLAI NTI FF DCESN T WANT TO
ANSVER THAT QUESTI ON, LET THAT PLAI NTI FF NOT ANSWER THAT
QUESTI ON AND WE' LL DEAL WTH I T, OKAY? | MEAN, LET'S NOT
MAKE A BIG I SSUE OVER IT. BUT IF A PLAINTI FF WANTS TO SAY
THAT H' S TWO- YEAR- OLD KI D HAD CONJUNCTI VI TI' S LAST WEEK OR
PINK EYE, YOU KNON WAIVE THE KID S PRI VILEGE. SO THAT CAN T
BE A BI G | SSUE.

IN TERVM6 OF THE OTHER QUESTI ONS, OTHER LAWSUI TS,
OTHER WORKERS COWP CLAI M5, THESE ARE QUESTI ONS THAT ARE GO NG
TO BE ASKED IN A DEPCSI TI ON ANYWAY. FILL THEMIN. IT
DCESN T HURT. AND THEY ARE POSSI BLY MARG NALLY TANGENTI ALLY
RELEVANT. BUT | TH NK THAT THOSE ARE VALI D QUESTI ONS. SO
ANSVER THOSE QUESTI ONS.

AND WHETHER YQU HAVE TO GO BACK TO SEVEN OR TEN
YEARS, MOST PEOPLE AREN T GO NG TO REMEMBER TEN YEARS ANYWAY,

BUT LET'S SAY TEN YEARS. | T' S OKAY. THERE IS NO HARM DONE
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BY PUTTING THAT IN. I T DOESN T HARM -- | DON' T SEE ANY HARM
TO THE PLAINTIFFS. AND | DON T THINK IT MAKES I T SO MJCH
MORE ONEROQUS. | F THEY CAN' T REMEMBER TEN YEARS, THEY WON T
REMEMBER SEVEN YEARS, ElI THER

AND LET'S SEE, THE ALLEGED WORK PRODUCT CLAIM |
HAVE FEELI NGS ABOQUT THAT. |F YOU WANT, |'LL RESERVE ON THAT.

MR PENNOCK: WE WOULD APPRECI ATE THAT, JUDGE, SO WE
COULD HAVE AN OPPORTUNITY TO SUBM T SOVETHI NG SHORT ON THAT.

JUSTI CE FREEDVAN: IS THERE ANY OTHER | SSUE HERE?

MR ANl OLAK:  YOUR HONCOR, | WOULD LIKE TO --

JUSTI CE FREEDVAN: OH, THE EMPLOYEES SI GNI NG YQU
KNOW AS VWE SAY I N NEWYORK, |I'T WOULDN' T HURT. YOU DON' T
HAVE TO PUT THAT I N THERE.

YOU KNOWN | KNOW YOQU ARE RAI SI NG AN | SSUE, YQU ARE
G VI NG EMPLOYEES | DEAS POTENTI ALLY, BUT | THINK I T WOULD
REALLY ALLAY THE CONCERNS OF THE DEFENDANTS TREMENDOUSLY, AND
I THNK IT'S -- WHY DON' T YOU JUST DO IT.

MR PENNOCK: JUDGE, AND - -

JUSTI CE FREEDVAN:  THAT APPLIES TO -- OH, YOU WANT
TO MAKE THE OTHERS DO I T, TOO?

MR BEI SNER:  YES.

JUSTI CE FREEDVAN: OKAY. WHAT'S FAIR IS FAIR
GOOSE GANDER.

MR PENNOCK: JUDGE, | JUST WANT AN OPPORTUNITY TO

THEN LOOK AT THAT ACKNOW.EDGEMENT AGAI N AND MAKE SURE THAT
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THE LANGUAGE AND WHAT PEOPLE ARE COMM TTING TO IS CLEAR AND
SO FORTH.

JUSTI CE FREEDVAN:  OKAY. WE CAN PLAY AROUND W TH
THAT, IF NEED BE. | DIDN T FOCUS ON THAT.

MR ANl OLAK:  YOUR HONOR, | WOULD LIKE TO CLARI FY
THE COMMENT ABQUT DEFI NI TI ON OF ACCESSI BLE IN THE ELECTRONI CS
DOCUMENT. JUST SO YOU KNOW |I'T WAS My UNDERSTANDI NG WVE V\ERE
GO NG TO TALK WTH MR PENNOCK AND SEE | F WE COULD GET THAT
WORKED QUT, THAT DEFI NI TION OR DEFI NI TION OF ACCESSI BLE, | S
BASED ON THE SEDONA PRI NCI PLES AND SOVE OF THOSE CONCEPTS.
WE W LL NEED SOVE DEFI NI TI ON OF ACCESSI BLE W THOUT
ELI M NATI NG THAT ENTI RE PROVI SION. SO WE W LL NEED TO TALK
TO MR PENNOCK ABQUT THAT FURTHER.

JUSTI CE FREEDVAN:  YEAH. | THINK YOU WLL GET
ENOQUGH DOCUMENTS, BUT THE ACCESSI BLE MEANS, THERE | S SOVE WAY
IN VWH CH YOU CAN PRODUCE THEM

MR ANl OLAK:  AND WE ARE --

JUSTI CE FREEDVAN:  UNLESS YOU HAVE TO GO TO
JUNKYARDS TO GET HARD DRI VES, MAYBE YOQU DON' T HAVE TO DO
THAT.

MR ANl OLAK:  VWE ARE W LLING TO COWLY WTH THE
SEDONA PRI NCI PLES ON THOSE CONCEPTS. AND THAT' S WHAT WE ARE
TRYI NG TO | NCORPORATE | NTO THE ORDER. AND WE CAN TALK TO
MR PENNOCK ABOQUT THAT FURTHER. WE ARE W LLING TO COWPLY

W TH THOSE KI NDS OF SEDONA GUI DELI NES ON ACCESSI BLE.
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JUSTI CE FREEDVAN:  OKAY. | AM MARG NALLY RESERVI NG
DECI SI ON ON THE THREE- DAY RULE, OKAY? THREE- DAY
NOTI FI CATI ON, UM SUBM SSI ON, OKAY?

MR PENNOCK: THANK YOU, JUDGE.

JUSTI CE FREEDVAN:  |'LL JUST SAY PRELI M NARI LY, THAT
MAKES THE DEPCSI TIONS GO A LOT MORE SMOOTHLY | F PARTI ES ARE
NOT' CONFRONTED W TH DOCUMENTS THAT THEY HAVEN T SEEN FOR A
LONG PERIGD OF TI ME AND CAN T REMEMBER WHAT THEY ARE.

MR PENNOCK: YOU KNOW JUDGE, A LOT OF IT IS
SUBSTANTI VE I SSUE. SOVE OF | T'S PRACTI CAL | SSUE, BECAUSE WE
WORK THE THREE DAYS BEFORE THE DEPO. AND YQU ARE SI TTI NG
THERE AT ONE IN THE MORNI NG DECI DI NG THE DOCUMENTS, TO A
LARCGE EXTENT, THAT YOU ARE GO NG TO USE.

JUSTI CE FREEDVAN:  TO THAT EXTENT, WE MAYBE W LL LET
A LOOP -- WE LL LEAVE A LI TTLE LOOPHOLE, NO MORE THAN TEN
SURPRI SE DOCUMENTS.

THE COURT: |S THERE ANYTH NG ELSE FROM ANYBCODY
ELSE? | THI NK YQU, OKAY.

MR KIRCHNER:  JESSE KI RCHNER FOR THE MDL
PLAI NTI FFS. THE FOLKS THAT HAVE BEEN PARTI Cl PATI NG BY
CONFERENCE CALL, WE HAVE THE ABILITY TO OPEN THOSE LI NES UP
FOR QUESTI ONI NG, | F ANYBODY IS --

THE COURT: ANYBODY ON THE CONFERENCE CALL HAVE ANY
QUESTI ONS OR ANY | SSUES THEY WANT TO BRI NG UP?

MR KIRCHNER | THI NK YOU NEED TO LET THE
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OPERATOR - -
THE COURT:  OKAY.

THE OPERATOR: AT THIS TIME I F YOU WOULD LI KE TO ASK

ANY QUESTI ONS, YOU PRESS STAR AND NUMBER ONE ON YOUR

TELEPHONE KEY PAD. | T WLL TAKE A MOMENT TO COWPI LE THE

ROSTER.

THE FI RST QUESTI ONS COMES FROM THE LI NE OF DAN EL
KLEI N.

MR KLEI'N:  YOUR HONCR, DANI EL KLEI'N FROM CHI CAGO,
| LLI NO S.

YOUR HONOR, | BELI EVE OUR LOCAL COUNTY JUDGE HAS
BEEN I N CONTACT WTH JUDGE NORTON, UM I T S OUR DESIRE TO
COORDI NATE OUR CASES WTH THI S PROCESS, AND WE HAVE ALL CF
OUR CASES IN COOK COUNTY, ILLINOS ALL IN FRONT OF JUDGE
ROBERT LOPEZ SHAPI RO WE HAVE LOCAL LEAVE TO CROSS NOTI CE

DEPOSI TIONS WTH THE MDL. AND WE HAVE RECEI VED CROSS NOTI CE

DEPCSI TI ONS FROM THE NEW YORK STATE CASES. UM WE DO NOT
HAVE DOCUMENTS YET I N OUR CASE.

| KNOW THAT THE LAST DEPOSI TI ON THAT WENT LAST WEEK

IN THE STATE CASE, UM WE DI D NOT HAVE THE DOCUMENTS THAT
THEY WERE USI NG

SO I''M WONDERI NG | F THERE | S SOVE COORDI NATI ON
PROCESS WE CAN PARTI Cl PATE IN OR THAT, SO THAT WE CAN HAVE
THE DOCUMENTS THAT ARE GO NG TO BE USED FOR THE DEPCSI TI ONS,

AS VELL, AT SOVE PO NT AHEAD OF TI ME.
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MR COLE: YOUR HONOR, |'LL BE HAPPY TO WORK ON
BEHALF OF THE DEFENDANTS IN THE MDL LI ASON COUNSEL; |'M SURE
MR HAHN WOULD W TH THE COOK COUNTY LAWERS TO WORK QUT A
PROCESS LI KE THAT. AGAIN, WE ALL THINK I T'S BEST THAT WE
COORDI NATE. AND | F HE COULD CALL ME AND |'LL CGET BLAIR ON
THE PHONE AND WE' LL WORK THROUGH HOW TO DO THAT.

THE COURT: MR KLEIN, DO YOU HAVE THE NUMBERS COF
MR M KE COLE AND BLAI R HAHN?

MR KLEIN: | HAVE SPOKEN WTH MR HAHN. HE HAS
BEEN KI ND ENOUGH TO KEEP ME ABREAST OF WHAT HAS BEEN GO NG
O\, AND | DO NOT HAVE M KE COLE' S PHONE NUMBER.

MR HAHN: | CAN GET IT TO HM YOUR HONCR.

THE COURT: JUST GO THROUGH MR HAHN AND HE' LL TAP
IN MR COLE, OKAY?

MR KLEI'N: | APPRECI ATE THAT. THANK YOQU.

THE OPERATOR: THE NEXT QUESTI ON COMES FROM TI M
FLAHERTY.

MR FLAHERTY: TIM FLAHERTY, SAN FRANCI SCO.

WE HAVE SUBM TTED A MOTI ON FOR JUDGMENT ON THE
PLEADI NGS ON BEHALF OF WAL- MART ON ONE OF THE CASES BEFORE
YOU, AND | WAS JUST I NQUI RING ON THE STATUS OF THE PROPOSED
ORDER. THERE WAS NO OPPCSI TI ON TO THE MOTI ON, YOUR HONCR.

MR REI CHERT: | CAN SPEAK TO THAT.

THE COURT:  OKAY.

IS THS IN THE CALI FORNI A CLASS CASE, MR FLAHERTY?
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MR FLAHERTY: YES, |IT WAS, ORI S.

THE COURT: YOUR NAME, PLEASE?

MR R KARD: THI S IS ROBERT RIKARD. |'M A SCOUTH
CAROLI NA LAWYER THAT JI M FRANCE AND PATRI CK KEEGAN HAVE
ASSCCI ATED.

TH'S IS THE CASE, YOUR HONOR, THAT WE HAD TALKED TO
YOUR CLERKS COFFI CE ABOQUT THI S WEEK, WHERE THE WAL- MART
ATTORNEYS FI LED THE CASE, FILED THEIR MOTION I N THE MAI N MDL
CASE, BUT HAVE NOT FILED IN OQUR CASE. SO WE WERE NEVER
SERVED WTH I T.

YOUR LAW CLERK SPOKE TO JESSE, | BELI EVE YESTERDAY,
AND SAI D, COULD WE PLEASE WORK SOMETHI NG QUT WHERE PERHAPS
THEY WOULD JUST RE-FILE OUR CASE SO WE WOULD RECEI VE PROPER
NOTI CE AND WVE WOULD RESPOND TO I T.

THE COURT: |S THAT OKAY W TH YQU?

MR FLAHERTY: YOUR HONOR, | BELI EVE WE DI D SERVE
ALL THE APPROPRI ATE PARTIES. WE EVEN CONTACTED THE
CALI FORNI A COUNSEL FOR THE WOOTEN PLAI NTI FF PRI OR TO FI LI NG
THE MOTION. UM AND | BELI EVE SI NCE THE MOTI ON WAS FI LED,
MADE OTHER ATTEMPTS TO CONTACT THEM AS WELL. SO I'M NOT
SURE |I'M FOLLOW NG WHAT MR KEEGAN | S SAYI NG

MR KEEGAN: YOUR HONOR, | CHECKED THE DOCKET
YESTERDAY AND JESSE E- MAI LED ME, AND THE ONLY PERSON ON THE
PLAI NTI FFS' SI DE THAT WAS SERVED WAS GEDNEY HOWE AS LI ASON

COUNSEL. CALI FORNI A CLASS COUNSEL WERE NOT SERVED. [|'M
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LOCAL COUNSEL HERE FOR THE WOOTEN PLAI NTIFF. | WAS NOT
SERVED. AND IT WAS NOT FI LED UNDER THE WOOTEN CASE NUMBER,
| T WAS FI LED UNDER THE MAI N MDL DOCKET.

SO THE ONLY PERSON ON THE PLAI NTI FFS' Sl DE THAT EVER
RECEI VED NOTI CE WAS LI ASON COUNSEL, VWHI CH IS NOT APPROPRI ATE
UNDER THE RULES, |S NOT APPRCPRI ATE NOTI CE.

| F THEY W LL NOT CONSENT TO RE-FILING IT, | WLL
CERTAI NLY MAKE THE MOTI ON NOW THAT WE BE ALLOWED TO FI LE QUR
PLEADI NGS QUT O TIME. AND | WOULD ASK THAT WE HAVE 30 DAYS
TO RESPOND TO THEI R MOTI ON TO DI SM SS.

THE COURT: MR BALL, DO YOU HAVE SOVETHI NG?

MR BALL: THIS IS THE FIRST |I'VE HEARD CF IT, IF
YOUR HONOR PLEASE. |'VE NEVER SEEN THE DOCUMENT, SO I
DON T --

THE COURT: OKAY. YOU CAN T RESPOND TO SOMETHI NG
THAT YOU WERE NOT SERVED W TH.

| GUESS THE BALL IS IN YOUR -- THE BALL IS IN YOUR
COURT OQUT THERE | N CALI FORNI A.

WHAT DO YOQU WANT TO DO?

MR FLAHERTY: WELL, YOUR HONOR, | GUESS | NEED SOME
DI RECTI ON FROM THE COURT. | DON T HAVE THE FI LE HERE I N
FRONT CF ME, UM TO EVEN DETERM NE WHETHER THE
REPRESENTATI ONS ABOUT THE LACK OF SERVI CE ARE CORRECT. |
GUESS |'LL JUST ACCEPT THEM AT THEI R FACE VALUE. |F THE

COURT SO REFLECTS WE DI DN T PROPERLY SERVE I T, THEN, YQU
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KNOW | WOULD TEND TO AGREE W TH COUNSEL THAT I T SHOULD BE
RE-FI LED. AGAIN, | WOULD BE LOOKI NG FOR SOVE DI RECTI ON FROM
THE COURT, BUT WHETHER THE MOTI ON WAS SERVED OR NOT, WE
BELI EVE | T WAS.

THE COURT:  WELL, | MEAN, |'LL TELL YOU WHAT, I'LL
G VE YOQU TEN DAYS FROM TODAY TO DETERM NE WHETHER OR NOT | T
WAS FI LED, I T WAS SERVED CORRECTLY. |F IT WAS, THEN YOU CAN
TAKE BRANCH A. IF IT WASN T, YOU CAN TAKE BRANCH B, OR AS
YOG BERRA SAID, IF THERE | S A FORK I N THE ROAD, TAKE IT.
AND |'LL AWAIT YOUR | NPUT AS TO HOW YOU WANT TO PROCEED.

HOW DOES THAT SOUND?

MR FLAHERTY: THAT SOUNDS VERY FAI R

THE COURT: OKAY. SURE ENOUGH. THANKS. WAIT A
M NUTE. MR KIRCHNER WANTS TO SAY SOVETHI NG.

MR KIRCHNER |F | CAN G VE SOVE BRI EF | NSI GHT? AS
| UNDERSTAND, THE DOCUMENTS THAT PERTAIN TO ONE CASE I N
PARTI CULAR | NDI VI DUALLY NEED TO BE FILED I N THAT | NDI VI DUAL
CASE NUMBER. AND | BELIEVE THAT TH' S MOTI ON ONLY APPLI ED TO
THE WOOTEN CASE. | T WAS M STAKENLY FILED IN THE MAIN MDL.
SO MR RI KARD AND H S COCOUNSEL NEVER RECEI VED THOSE.

THE COURT: OKAY. WELL, |'LL FIRE EVERYBODY IN THE
CLERK' S OFFI CE TEMPORARILY. THEY M S-FILED IT.

MR KIRCHNER | T'S NOT YOUR OFFI CE' S FAULT.

THE COURT: THEN |'LL FIRE WHOEVER DID IT.

THE CLERK: MR FLAHERTY.
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THE COURT: MR FLAHERTY, OKAY.

NO, SO WHY DON' T YOU GO AHEAD AND CHECK THAT AND LET
ME KNOW I N TEN DAYS HOW YOU WANT TO PROCEED, OKAY?

THE CLERK: HE' S ALREADY GONE.

THE COURT: HE S OFF? OKAY.

THE OPERATOR: YOUR HONOR, AT THI S TI ME THERE ARE NO
FURTHER QUESTI ONS.

THE COURT: SAY THAT AGAI N?

THE CLERK: NO OTHER QUESTI ONS.

THE COURT: NO OTHER QUESTI ONS.  OKAY.

ANYBODY LI VE HAVE ANY QUESTI ONS OR | SSUES THEY WANT
TO BRI NG UP?

ALL RIGHT. WELL, THERE IS PLENTY OF RESTAURANTS

THAT NEED PECPLE FOR LUNCH.

*kk k% *kk k% *kk k%
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| CERTIFY THAT THE FOREGO NG | S A CORRECT TRANSCRI PT

FROM THE RECORD OF PROCEEDI NGS I N THE ABOVE-TI TLED MATTER

AWY C. DI AZ, RPR, CRR APRI L 26, 2007

S AW D AZ
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