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THE COURT: Ckay. I|I'mready when y'all are.

MR. HOWNE: Your Honor, first of all, | wanted to
introduce to you M. Dan Karon. He is from C evel and, OChio.
He's a part of a class action firm And we are not sure
whet her he has been admtted, and we want to nove to admt
hi m

THE COURT: Sure enough.

MR, KARON: Thank you.

THE COURT: | think | exenpted y'all fromfees for
adm ssion, right?

MR HONE: You did. But | wanted to nake sure we
covered that.

Secondly, M. \Wetstone is here and wanted to nake
sure sonme issues in his case are not before the Court, and
that's what we want to clarify first.

M. Wetstone?

MR. VWHETSTONE: Your Honor, it is our understanding
that the hearing in regard to Wl -Mart's notion was not
schedul ed for today. W didn't get any notice on it, and
it's ny understanding that it's not going to be heard.

THE COURT: Do y'all agree with that?

MR COLE: Yes.

MR HONE: Well done, M. Wetstone.

THE COURT: | thought he was here for a Rule 5.

MR. HOWNE: Judge, M. Karon specializes in class
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actions. He is going to be making our arguenent.

THE COURT: |'mnot going to hear fromyou on cl ass
action?

MR. HOMNE: You could, but it would take so long, I'm
going to turn it over to M. Karon and let himwhittle it
down.

THE COURT: Ckay. M. Cole, are you arguing the
t hi ng?

MR COLE: | think 1"'mgoing to take the M. Howe
approach and let M. John Bei sner argue.

THE COURT: So we have | awyers that really know what
they are tal king about.

MR COLE: | think you will appreciate that a little

THE COURT: That's a refreshing change.

MR. BEI SNER: That remains to be seen, Your Honor.

May it please the Court? | am John Beisner. [|'m
counsel for Bausch & Lonb. And we are here today, as Your
Honor noted, on the Rule 12(b)(6) notion we have filed with
respect to the master class action conplaint that has been
filed in this case.

A couple of, | guess you mght call them
housekeeping matters | wanted to just address up front, to be
cl ear about what we are addressing.

The first is that the notion today is addressed to
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the clains of the four named plaintiffs who are |isted on
this slide here. And because it wll be kind of relevant
later, | just wanted to note that three of these filed their
clainms originally here in South Carolina. One was filed
originally in California. Three of them although the
pattern shifts at that point, purchased their product in
California; one of them purchased the product in

Pennsyl vani a.

So that will beconme rel evant when we get to the |aw
i ssues. But the notion here is addressed only to the naned
plaintiffs. O course, if the nanmed plaintiffs clains are
di sm ssed, the action is dism ssed, since there is nobody
el se there at this point. Even though it's styled as a cl ass
action, these are really the only parties before the Court at
this point.

The other thing I just wanted to note, Your Honor,
are the pleadings standards that are at issue here. And |
note this only because there is one case that should be
mentioned to the Court as not in the briefing, because it
just cane down within the |ast couple of weeks, and that's
the Suprenme Court's ruling in the Bell Atlantic vs. Twonbl ey
case. That case effectively overruled the Conley vs. G bson
standard, which plaintiffs cited, which the 12(b)(6) notion,
whi ch the Court should be I ooking at, is whether there is any

way that they could prove their clains under the allegations
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in the conplaint.

And the Supreme Court said that's not what was neant
in Conley vs. G bson. That Rule 8(a) requires nore than just
fair notice of clains. There nust be a show ng of the
grounds on which the claimrests. There has got to be nore
to it than just, as the Court says, the | abels and
conclusions and to formulate recitation, the elenents. And
that will becone relevant to sonme of the argunments we'll be
meki ng | ater.

And Justice Suitor in that decision also noted that
a mai n concern about making sure that Rule 8(a) is treated in
this somewhat fuller way is a concern about |aunching into
these big cases and requiring a |lot of discovery, when it's
not clear if there really is a claimat the outset.

| would also note that sonme of the clainms here are
subject to Rule 9(b), including the particularity standards,
as well, and I'lIl get to that in a second.

| guess the place we need to start on this notion is
the choice of |aw analysis, which I'lIl nove through quickly.
But | think the main points are as follows: Under the Van
Dusen case fromthe Suprenme Court, this court, as an ML
court, is obliged to | ook at where these actions were
originally filed to figure out what choice of |aw principles
shoul d apply.

That's why | nentioned earlier that we have three
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plaintiffs who filed their clains originally here in South
Carolina and one in California. And so those are the two
choi ce of |aw anal yses that we need to be | ooking at here.

Your Honor knows far better than | do what the South
Carolina choice of law principles are. But for tort, as |
understand it, it's lex loci. And for contracts, it's nost
significant relationship test.

As we argue in our briefing, we believe for the
clains that we have at issue that would take you to the pl ace
where the product was purchased. And so for those filing in
South Carolina, the California residents, it wuld take to
the California law, and for those who purchased the product
in Pennsylvania, it would take you to Pennsyl vani a.

And so that New York law, which is nentioned in the
conplaint and is suggested by plaintiffs as perhaps applying
to all the clainms that have been filed with this action,
because that's where Bausch & Lonb is headquartered, really
under South Carolina choice of |aw principles sort of doesn't
get to first base. That you've got to use California and
Pennsyl vania | aw for those clains.

California, for the one claimthat was filed
originally in California --

THE COURT: M. Beisner, are you sure that |ex |oci
doesn't apply in contracts, too?

MR BElI SNER: Un Your Honor, if it does --
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THE COURT: kay.

MR BEISNER -- it's the same result.

THE COURT: Ckay. Well, that's a good answer.

MR BEISNER: So --

THE COURT: xay.

MR. BEISNER: | said, Your Honor, | defer, if that
is the analysis for South Carolina, but it gets you the sane
result.

California, we think gets you the sanme result.
Were the purchase was nmade is the relevant test there, as
wel | .

We think the key case there is Osborne, a California
case, that basically says in a case like this, a product
liability case, a governnmental interest test will get you to
the state of product purchase in a case |like that. And
Gsborne is a simlar case where you' ve got people asserting
econom c |loss clains for products.

So that's the analysis that we think should be
appl i ed here.

Wth that, et nme nove to the actual clains, the
counts here.

Let ne start by saying, I'll go through the New York
| aw cl ai ns, but our position is, Your Honor, that New York
| aw doesn't apply to anything here, so it's irrelevant. But

the analysis, for a lot of these, is simlar.
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So I'l'l briefly go through New York law in case for
sonme reason the Court concludes that it's relevant, because |
think that that |eads you to the sane result.

A key issue that we've got here, and a reason why
the clainms would fail under New York law, is that none of the
named plaintiffs here, we believe, allege any cogni zabl e
injury. What they are alleging here is that they bought a
product that they said had the propensity to result in a
condition known as fusarium keratitis.

Now, there are sone people, as we know fromthe
other clains that are filed in this case, that said, | used
the product, | got fusariumkeratitis. They've got their
tort clains, and those are going on separately. But this is
a lawsuit that is brought by individuals who didn't get
fusarium They are saying, | got this product and they say
not hi ng happened.

THE COURT: It seens a little sinplistic to ne to
take that position when the reason they are not using the
product is your client told them not to use the product that
t hey bought .

MR. BEISNER: Well, they are not using it now.

THE COURT: Because your client said, you know,
Don't use it.

MR BEI SNER:  Sure.

THE COURT: Ckay?
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MR. BEISNER: But they used it for a period.

THE COURT: So they paid $5 for a bottle of ReNu and
t he conpany says, Don't use it, aren't they out $5?

MR. BEI SNER: No, Your Honor, they are not.

THE COURT: Ch, so you get to keep the noney and
they don't get to use the product?

MR. BEI SNER: Let ne explain why they are not. And
there is an elenment mssing fromplaintiff's conplaint and
that's what | want to cone to.

There is two categories of the product we are
tal king about here. One is there is a product that they used
over a period of tine.

So they bought -- let's say you have a consuner who
bought ten bottles of it and used it w thout consequences.
The product did what it was supposed to do. They got no eye
infections. Um you know, what the allegation here is, is
that the product didn't do what it was supposed to do with
respect to a particular fungus. There is no allegation that
the product was ineffective with respect to anything el se.

So they got a product. They used it w thout
consequence. So they basically, they got what they paid for.
And then you are saying, Al right, I'msitting here, | have
a half bottle on ny shelf in ny nedicine cabinet. And out
cones this press release saying, Don't use it anynore. SO

|"ve got that bottle sitting there.
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Now, the issue that we've got with that, Your Honor,
is the followng: This is what's in the conplaint. This is
what is quoted in the conplaint. "On or about April 13th,
def endant requested that U S. retailers renove ReNu from
t heir shelves and recomended that consumers switch to
anot her lens care solution until the conclusion of the
investigation reports fungal keratitis infections anong
contact lens wearers in the United States."

THE COURT: You need to sl ow down when you are
readi ng, because she's going to cranp up.

MR BEISNER. |I'msorry. Ckay.

So that is what is in the conplaint.

And if you | ook, Your Honor, that is quoted fromthe
press release, that it's accurate. That's exactly what we
said in that April 13th press release. So that is there in
the conplaint. That's what they say.

VWhat the plaintiffs |eave out of the conplaint is
this other line fromthe press rel ease.

"Consuners who wish to return their ReNu with
Mbi stureLoc can visit the Bausch website or cal
1- 888-666-2258 to receive a coupon for another Bausch & Lonb
eye care product or receive their noney back, your choice."

So what you have here is the product that was used
was used w thout consequence; did what it was supposed to do.

And what you have left on your shelf, we said, W'l
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gi ve your noney back. In fact, we'll refund the total price
of your bottle even though you used part of it. And

t housands of people did just that. And that's left out of

t he conpl aint.

Now, the problemw th the conplaint, and this is
where the Twonbly case | nentioned at the outset cones in,
all the conplaint says is: W bought it; you owe us noney.

There is no allegation in there that they threw out
any of the product or anything like that. That's just in the
papers, the notion papers that they fil ed.

And so there is no allegation in the conpl aint that
there was any waste here, but if those allegations that are
in the notion are credited, it seens to ne, in fairness, the
Court has also got to ook at the entirety of the docunent
that they quote in the conplaint and assune that all the
class nmenbers were entitled to get a refund. W offered that
already. | don't know what we are here arguing about. W' ve
done that with respect to the product that was left over.

And so we believe that under New York | aw, that the
case law there is plentiful that says if you buy a product
and you didn't have a problemwith it, there was no
mani festation of the defect in that product. Even though
others may have had that problem you are not entitled to any
relief under New York law. And those are the cases that we

cited in the brief, Waver, um and a nunber of other cases
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on New York |law on that.

So for that reason, we would argue that those clains
are subject to dism ssal.

There are other reasons, which | won't go into
detail, but under New York law, you are required to notify
us, to give Bausch & Lonb pre-lawsuit notification under
2-607 of the Uniform Comrercial Code. That's not pleaded
here and it did not happen.

New York al so has a vertical privity requirenent
with respect to warranty clains. Wth inplied warranty
clains, you have to buy directly fromthe defendant.

Cbvi ously, none of these people bought directly from Bausch &
Lonb since it was sonething sold through stores.

The consuner fraud clains in New York are not viable
here because the New York Court of Appeals, the highest
court, has ruled in the Goshen case that New York's consuner
protection statutes were applicable only to transactions that
occurred in New York.

Now, | think plaintiffs have indicated that they are
willing to withdraw that claim

THE COURT: That's a no mas. You' ve got a pretty
good case on that one.

MR. BEISNER: So | think that we probably needn't
bot her the Court with that. But |I'll let counsel address

that. | think that offer was nade previously and perhaps we
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failed to followup on getting that docunented.

And we al so, Your Honor, believe that the unjust
enrichment clains in New York are invalid because they don't
pl ead that they have no adequate renedy of |aw.

And the Cirri case is significant, and this wll
cone up with respect to sone of the other states, as well,
because plaintiffs have sort of suggested, Well, what if our
other clains fail that we have asserted here, don't we have
unjust enrichnment as a fall back?

The Cirri case says it doesn't work that way. |If
the other clains don't work, unjust enrichnment isn't a saver,
if youwll, for those clains. That's there if the renedy
for the other clains is inadequate. But if you basically
don't have a claimat all, unjust enrichnent doesn't get you
to relief.

Let me turn now to California, which wuld be
applicable to three of the plaintiffs, we contend, Sol o,
McKay and Skandros. California also recognizes this no
injury, no tort principle that | tal ked about earlier.

And I'll note that with respect to three categories
that are clains, first of all, the Anmerican Suzuki case and
other cases that followit in California, hold that if you
buy a product and your product, what you bought didn't
mani fest a defect, you don't have a claimunder warranty | aw

in California.
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THE COURT: O course, that's the argunent with
regard to in the Anerican Suzuki case, if Suzuki had sent out
a recall and said, Don't use a Suzuki because it's going to
flip over like a pancake, it would be a different case.

MR BEISNER: Well, but it would also be a different
case if it said -- if it --

THE COURT: But that, you know --

MR BEISNER: -- if it issued -- but | --

THE COURT: And your argunent is, and said, W'l
buy you a new Suzuki --

MR. BEI SNER  Yeabh.

THE COURT: -- that doesn't flip.

MR. BEISNER So | think you've got both factors are
appl i cabl e there.

The California Unfair Conpetition Lawis simlarly
in that position. Indeed, this is a result of --

THE COURT: | nean, all your argunents are going to
be based on the fact that Bausch & Lonb said, Send it back to
us and we'll send you your noney back.

MR BEISNER: [It's two parts.

| think what we are saying, Your Honor, is they are
not -- if you look at the conplaint, what they are saying is,
W bought the product and not hi ng happened. They don't --
there is no allegation in the conplaint that they di sposed of

anyt hi ng.
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VWhat |'"msaying is if you credit that, and | think
under these cases, there is no loss; they used the product
wi t hout consequence. And therefore, there is no claimfor
relief under these various laws that we are | ooking at here,
either warranty law or the statutes in California.

If you credit, though, the allegation, which isn't
in the conplaint but is in their notion, it says, W threw
some of it out.

THE COURT: It's kind of a unique position to take.

MR, BEI SNER.  Yeah.

THE COURT: Didyou file a notion to anend their
conplaint --

MR BEI SNER:  No.

THE COURT: -- for you to anmend their conplaint?

W didn't consider that. And in all honestly, |
don't read those briefs word for word, but | didn't see
anything in the briefs about that issue.

MR. BEI SNER:  About which issue?

THE COURT: We'll send it back to you. The
additional allegation that you want to put in their
conpl ai nt.

MR BEI SNER: Ri ght.

THE COURT: Was there anything in the briefs about
t hat ?

MR BEl SNER: | don't think -- | don't think that --
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well, no, we did attach the press release. | think it's
Exhibit 2 toit. I'mnot sure how clearly we nay have argued
t hat, Your Honor.

THE COURT: | think it -- | was checking with ny
lawer. | think it's a stealth argunment, it's not being able
to be picked up on radar.

MR. BEI SNER: The issue is, Your Honor, the
conpl ai nt, though, doesn't say anything, | think the
fundanmental argunent we nmade on that is you didn't argue in
your conplaint that you di sposed of any product. You
basically said you just bought it.

And renenber, Your Honor, what they are saying, they
are saying is, W want a refund for all of the ReNu that we
bought. | nean, the problemis we've kind of got a noving
target here in their notions because the notion doesn't match
the conplaint. They are saying, W want you to pay us back
for every bottle of ReNu that we bought, even though they
used it and used it w thout consequence.

The idea of them wanting conpensation only for that
| ast bottle that you were referencing, isn't in the
conplaint. That's not how their conplaint is styled. So we
are kind of arguing in the air alittle bit here, but | think
that's what it is comng dowm to in the papers at this point.

In any event, Your Honor, under the California

Unfair Conpetition Law and Fal se Advertising Law, this was
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anended by referendumin California under Prof 64 several
years ago. And the whole purpose was to put in this injury
in fact requirenent that the person suing has to have
suffered injury. And that tracks what the Consuner Lega
Renmedies Act in California says, as well.

So we think that under California |law, you buy a
product, there is no consequence, there should be no claim

There are additional reasons why the warranty
claims, we believe in California, should fail. Um

California also has a privity requirenent that you can only

sue the person who actually sold you the product; not anybody

else in the distribution chain.

Plaintiffs cone back with a couple of cases that
they are just citing the exception, that if you are talking
about physical injury, you could sue the manufacturer
directly. That doesn't apply in warranty cases.

And here, too, we also have the problemw th them
not giving notice of the claimunder 2607 of the UCC, as
enacted in California.

THE COURT: So your position is that the lawsuit is
not sufficient notice?

MR. BEISNER Correct. And --

THE COURT: |Is there any prejudice to your client
that the lawsuit is the only notice you' ve had?

MR BEISNER: Well, yes.
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THE COURT: \What is that?

MR. BEISNER: In a sense, that if we had been
notified of the lawsuit, and they are com ng in and sayi ng,
if we had been notified in advance of the lawsuit, and they
said, W want noney back for that last bottle. W would have
said, Call the 1-800 Iine and it would have saved us a | ot of
trouble. So there would have been a renedy for what they
wer e tal kinng about.

And the unjust enrichnment clainms in California, Your
Honor, are not a valid cause. W cited a nunber of cases,

i ncluding these, that say that unjust enrichnent is not a
di stinct cause of action in California.

THE COURT: That's what the headnote in the case
says, okay?

MR. BEI SNER:  Ckay.

THE COURT: Wiat the case says is that unjust
enrichnment is called restitution in California. If you read
the case, it says that you just call it restitution. And
there is such a cause of action as restitution. They just
call it restitution as opposed to unjust enrichnment.

MR. BEISNER: Well, Your Honor, | think -- | nean,
it's styled what it is here. And they style it that way, |
suspect, to be able to say that all the state laws are
uniform wth the count that they have here. 1It's of no

nmoment, though, Your Honor, because California also says that
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you've got to plead in the Doe vs. Texaco case and the
Stationary Engi neers case, that you' ve got to specifically
pl ead that there is no adequate renedy at |aw, which they
don't plead here. |Indeed, they plead to the contrary by
asserting the other clains that they have asserted here.

The last jurisdiction to deal with is Pennsyl vani a,
where we have the one plaintiff, Ceveland. And here, too,
Pennsyl vani a does not allow |l awsuits for potential future
injury, which is basically what the plaintiffs are alleging
here with the product.

They are not alleging that they had any problemwth
the product; they are just saying others did. And we believe
that that forecloses all the clains under Pennsylvania | aw.

Plaintiff cites several cases, Spagnol, Kassab
Zw ercan and others, saying that that's wong. But if you
| ook at those cases, in each of those, the plaintiff incurred
an out - of - pocket expense to repair the product or sonething
of that sort. And we don't have any allegation of that sort
in the conplaint here.

So we think that the claimshould fail under
Pennsyl vania |l aw on that ground, as well.

There are additional reasons under Pennsylvania |aw
that we believe it should fail. Again, we have the notice
i ssue under UCC 2-607. There is no allegation in the

conplaint that any sort of notice was provided. And so the
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warranty clainms, we believe, should fail on that ground, as
wel | .

W also believe that the consunmer fraud clains from
Pennsyl vani a should fail on several grounds.

One, is Pennsylvania's use of the economc | oss
doctrine that says that plaintiffs alleging product liability
are limted to warranty theories unless they all ege personal
injury, which these plaintiffs don't. That's the holding in
Wer wenski  and Hei ndel .

There is also the issue raised by the Silverstein
case that plaintiffs have not alleged a duty to disclose.
Plaintiffs in this conplaint don't allege, Here is a
statenment that you made that we have relied upon to our
detriment in purchasing the product. They are just saying,
You didn't disclose information about the product.

And our read of Silverstein is that, and other cases
that we've cited, is that that sort of obligation doesn't
arise unless there is a special relationship that exists,
which is not alleged in this case.

W al so have the issue of reliance. As | just
mentioned, plaintiffs don't allege that they have relied in
any respect on any representation or absence of a
representation here. There is no reference to any
adverti senents or marketing practices on which they allegedly

relied. We think that is fatal to their consuner fraud
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clainms in Pennsylvani a.

And we al so have the problem of nonconpliance with
Rul e 9(b). There is no who, what, when, where with respect
to these fraud clainms. And this really applies, frankly, to
the clains of each of the jurisdictions that we are dealing
with.

Plaintiffs have asserted 9(b) doesn't apply here.
But as noted in our briefs, as exenplified by the Fass case,
it's well settled that if you are making a clai munder a
consuner protection statute that is a fundanentally fraud
claimand Rule 9(b) does apply.

But we don't have any assertion here about any
specific representations or other things that you would
expect to find under 9(b) in a conplaint asserting a fraud
cl aim

The unjust enrichnment clains, um we also believe
fail in Pennsylvania. Under the Lewis and Al bertson case, we
believe that they fail because there is no allegation of
injury. W believe these are anal ogous to Lewi s and
Al bertson where they claimthat the manufacturer failed to
warn about the consequences of use of the product, but that
the claimants thensel ves did not suffer any injury. And
therefore, we believe that the unjust enrichnment clainms in
Pennsyl vania fail on that ground.

But even if they did not, Pennsylvania al so says
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that, as | nentioned earlier, unjust enrichnment can't be sort
of the catchall saver for clains that are otherw se not
vi abl e.

If your tort clains fail, your other clains, your
unj ust --

THE COURT: The tort clains didn't fail; they just
weren't all eged.

MR BEI SNER: Ri ght.

THE COURT: xay.

MR. BEISNER Well, no, but the point is that, if
you can't -- if you don't -- | guess the point is that with
unjust enrichnment, what the courts -- what the courts are
saying is that you' ve got to be able to allege that you don't
have an adequate renedy of |aw.

VWhat they are saying there is that if the renedy is
adequate, the point isn't that if your clains just fail at
| aw, you don't have the allegations to nake it, that you can
make an unjust enrichnent claim

If you want to file a lawsuit that basically says,
Vell, | think it's fraudulent that a nmerchant woul d charge
sal es tax, and, of course, all the other clains would fail,
it doesn't nean that at the end, when all your other clains
fail, you can bring it as an unjust enrichnment claimand get
past the Rule 12(b)(6) stage. | think that's fundanentally

what those clains are saying.
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So in any event, Your Honor, | think that it cones
down to this: Qur fundanmental position is that we believe
that California | aw should apply to California clains;
Pennsyl vania |l aw to Pennsylvania clains. That the no injury
argunent that we have nmade here basically knocks out all of
those clains as a threshold matter.

But that to the extent that any of themwere to
survive that basic argunment, we have backup argunents that we
t hi nk woul d di spose of the balance of those clains. And for
t hat reason, we believe that all of these clains should be
di sm ssed under Rule 12(b)(6).

THE COURT: Ckay. Geat. Thank you.

MR, COLE: Your Honor, just as a point, actually in
our brief on Page 1 in our reply brief and Page 9, we do
cover the recall and the reinbursenent issue. So it's not as
stealth as maybe, but it's in there.

THE COURT: W'll say it wasn't the front fighter
jet; it was the back fighter jet.

MR COLE: But it was flying in the air, as opposed
to not being in the air at all.

THE COURT: xay.

MR KARON:  Your Honor ?

THE COURT: Yes, sir. Good norning.

MR, KARON:. Can you nove your |aptop, so | have a

little more roon? | didn't know if you wanted to use it in
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your reply.
MR BEI SNER. Ch, sure.
MR, KARON:. Good norning.

THE COURT: Good norni ng.

MR, KARON: Good to be here, Your Honor. | have
been here, but usually | sit behind. It's nice to be up
here. | hope it's worth the trip.

THE COURT: Ckay.

MR KARON: | wanted to start up by clearing up a
little bit of confusion that | think defendant's brief may
have created concerning what the clains are; why we pl eaded
it the way we did. Because it's a CAFA case and CAFA cases,
since February of '05 are a little new to everybody, and we
are getting used to them but they are certainly still pretty
new.

Wth regard to who is in our class, we pleaded the
conplaint broadly. There is no doubt about that. But what
we are tal king about today, and what really creates the core
group, the folks in the upper class, are those people who had
the product and didn't use it and ended up tossing it out,

i ke that they have been tal king about this norning. And
again, like | said, it's a broadly worded conpl ai nt, but
still contains that essential set of folks. And it's broad
because w t hout, you know, revealing any work product or

anything, | mean, we are going back and forth at the tinme we
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are putting the conplaint together, trying to figure out who
this ought to apply to try get the greatest coverage.

And, you know, we are talking a |ot about fol ks who
have used the product, who used it w thout incident, can they
be part of the class?

And | was thinking the whole tine they really can't
be because they didn't go blind, their eyeballs didn't get
burned. And if they had, they would be part of M. Hahn's
group back there. They didn't pour the stuff out unused. So
they didn't describe economc injury, like I'll describe in a
m nute. They rather used the stuff w thout incident, and
good for them they are lucky, forget about the case and get
on down the road. You should be so lucky to be in that
gr oup.

That's not what our case involves. That's not what
we're here on today. |It's those people poured it out unused.

And the reason we sued the case like we did, with
the New York clainms up front and then California and
Pennsyl vania clains, is because after CAFA, you know, we
couldn't sue cases in California and expect themto stay in
California, and sue cases in PA and expect themto stay in
PA, and sue cases in New York and expect themto stay in
there. Because everything is in the Federal Court under
Amended Section 1332, right? So we are all going to be

t oget her wherever MDL gets transferred, which is here.
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And, you know, all filing in different courts would
have done woul d have been to result in, you know, a couple
extra filing fees. And as nuch as | respect, | guess, the
Federal Judiciary's interest in making a little extra noney,
rat her than not making it on ne. So we sued here originally.

And we set themup in kind of alternate cl asses.
We've got the New York clains up front applying to a 50-state
class, which would be people in all the states who fall under
the category | just descri bed.

And if that claim--

THE COURT: There is no New York lead plaintiff?

MR. KARON: Right.

THE COURT: Ckay.

MR, KARON:. There isn't, but I'll get to why that's
okay conme choice of law tinme, which I'"mgoing to tal k about,
too. I'magoing to talk about it in alittle while, though.

THE COURT: Let nme ask you a question: You filed in
South Carolina, does our Door Closing Statute have any affect
on your case?

MR, KARON: The Door Closing Statute, in terns of
what ?

THE COURT: In case of foreign plaintiff, foreign
def endant, cause of action arose outside of South Carolina.

MR KARON:. No, | don't think it does, again, for

reasons I'll get into with respect to choice of |aw and sone
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Suprene Court cases that actually speak to that, and then
South Carolina choice of |aw jurisprudence, and al so you have
to consider when | ooking at choice of |aw.

But we al so sued nuch nore limted California and
Pennsylvania clains related only to Californians, with
respect to the California counts, and Pennsyl vani ans, with
respect to Pennsylvani a counts.

Because if, cone choice of law tinme, the Court
doesn't think that New York |aw can apply broadly, despite
what we'll argue cone choice of law tine, the fall back
position is going to be a snmaller case on behal f of
Californians under California |law, and Pennsyl vani ans under
the Pennsylvania law. So that's why we set it up |like we
did, just to kind of clear up any confusion.

But one of the big, probably the biggest argunent
t hat Bausch & Lonb is making throughout all the briefing is
we don't have any danmages. And | kind of touched on it
bef ore.

And | think you get it, but just to be on the safe
side, because it's areally inportant issue, kind of in terns
of everything that happens going forward. Rather than
explaining it, as | think it's nore effective if | kind of
show it to you.

So what our case is actually about --

THE COURT: This is low tech as opposed to high
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tech?

MR KARON:. Let's say, during the class period, you
know, a year and a half ago, | walk into Tellis Pharnmacy,
right, because | have actually been there. And | go out in
back and | ask Ms. Tellis for some ReNu with Mi stureloc.
And she sells it to nme, and you take a | ook and see how nuch
it costs. And it costs, if | remenber --

THE COURT: At Tellis, probably $500.

MR KARON. It was 8.99 a bottle, let's say, plus
six and a half percent sales tax. So it cones at 28.72.

So | give Ms. Tellis, and I'll bet you |I have 28.72
here. Here is 28, and |'ve got sone change, 28.72. And I
give it to her and | take ny ReNu with ne, right?

Then, you know, | hear -- | hear all about the
recall. | nean, you've got to get rid of the stuff. It's
not used, it's sitting in ny nedicine cabinet, but it's going
to blind nme, or whatever, like I"'mgoing to use it anynore.
| don't have ny receipt. She ain't taking it back because
she didn't know | bought it from her, or Wal-Mart or Eckerd.

So what you are left doing is, you really have no
choice but to throw the stuff away. So |I don't have it
anynore. But | also don't have ny noney. Because ny noney
has made its way back to Bausch. So |'m out-of-pocket ny 28
bucks, which | really want back for the unused product, which

t hey have adnoni shed ne to throw it away.
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So when you tal k about damages and personal injury,
or this and that, that's the damage. It has nothing to do
wi th whether | got burned or not. So as long as we focus on
that, | think we'll stay on topic.

Because the cases that Bausch & Lonb cites up and
down their brief, are really these non-nmanifesting defect
cases. And these are the ones where -- actually, | have one
that wasn't in ny briefing, and | know it really well because
| worked on it. And thankfully, | got out of it before the
case totally tanked.

It involves these --

THE COURT: You still got tinme to get out of this
one.

MR, KARON: This one involves -- | didn't spend as
much noney on that one.

THE COURT: kay.

MR, KARON:. But this one involved these Chrysler Gen
3, Generation 3 seatbelt nmechanisns.

And what happened there was you' ve got your seatbelt
and you' ve got your housing, you know, the black part, and
the orange part sticks up fromunderneath, and that's the
part you' ve got to push when you want to release it.

What happened in those cases was the orange button
was up too high, and it was real sensitive, too, to the

touch. So what ends up happeni ng when sonebody bunps agai nst
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if you are, CGod forbid, in an accident and thrown

around the passenger conpartnent and sonet hing bunps up,

orange button, it releases, and you are in a lot of trou

So what ended up happening was a buddy of m ne

in Corpus Christi was hired to represent the famly of a

young fellow who was driving in his Chrysler pickup. He

in an accident, and things got thrown around. Sonething

bunped up agai nst the orange part of the seatbelt, it

rel eased, and he went through the w ndshield and died.

he got a plaintiff's verdict.

And on special interrogatory after hearing

plaintiff's expert talk about howit's really sensitive,

up too high, it's sensitive to the touch, they did this

sensitive ball depression test, all this stuff. And on

interrogatory, the jury canme back and said, Yeah, it's a

design defect. This is a bumseatbelt; shouldn't have b

in this car.

So what you figure would have happened, happene

which is that that verdict spawned a bunch of consuner c

t he
bl e.

down

was

And

it

een

d ’

ases

all around the country on behalf of Chrysler vehicle owners

for having these seatbelts in their cars in state court,

because it was pre- CAFA

And what fol ks wanted in those cases was one of

things: Either noney to swap out the bad seatbelts for

ones,

or to have Chrysler retrofit the seatbelts with
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functioning seatbelt nechanisns, right?

And every one of those cases was thrown out, | nean,
on a notion to dismss, on the theory that there was a
non- mani f esti ng def ect because nobody had yet been hurt.

And that's just like that Frank case that's in the
briefing wth the collapsing seat back, you know, nothing
happened to fol ks; yet, um you know, when you are dead or
i njured, cone back and see us, maybe then you will have a
claim at which tinme Chrysler is going to say, It's not our
fault anyway. But you know what? Until that happens, you' ve
got not hi ng because you have no injury as far as a |ot of
t hese courts are concerned.

And, you know, it's kind of like, | was thinking,
it's kind of like insurance conpani es who, you know, God
forbid they paid to -- they paid for your physical to keep
you from getting sick, you know what | nean? But when you
get sick, they will pay five tinmes nore than it would have
taken to keep you fromgetting sick. Because until then,
forget it, Don't even bother seeing us or nmaking a claim
And God forbid it's a famly nenber of yours who is the next
one.

But that's not what we have here. | nean, there is
such a basic, fundamental distinction between those
non- mani festi ng defect cases and our case that it's al nost

kind of easy to m ss.
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And the difference, of course, is that Chrysler
wasn't telling people to throw their cars away. | nean,
people are still driving these things, so they are getting
sonme utility out of these things.

Here, however, you know, Bausch & Lonb is spl ashing
this recall notice everywhere, telling folks, You better
throw that stuff away because we don't want anynore of these
injury cases out there. And that's the big difference.

And that's why these non-manifesting defect cases
don't really work here. Because it's not really the sane
here. And if you look at the issue for what it is, you see
how this noney, these damages are still out of the class,
because we got rid of that which, you know, for which we paid
the noney. That didn't happen in Gen 3 or in Frank or any of
t hese ot her cases.

THE COURT: What about M. Beisner's position that
you shoul d have the entire recall and dial the 888 nunber and
get your noney back?

MR KARON: It's funny you said that, because here
is the press rel ease.

THE COURT: Ckay.

MR KARON: Your timng is especially good.

They made one kind of passing reference at Page 9 of
their reply brief to this refund canpai gn, which, you know, |

t hi nk conmbn sense --
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THE COURT: People could mss that, you know --

MR. KARON: That's the thing. If it were this big,
meani ngf ul spl ash, intended to be seen refund canpai gn,
believe me, not only would fol ks have seen it, and would have
| seen it, as the guy working on the case -- and | had never
seen it until Page 9 of the brief -- but, you know, we had
have seen 30 pages of full-sized, color, glossy, splashing
bill board ads and DVD, TV spots and CD, audio spots, and al
this stuff saying, Get rid of the product, you know, and you

send it in, get your noney back. W didn't see any of that.

All you see -- actually, may | hand this up to you,
Judge?

THE COURT: Yeah, sure. No problem

MR KARON. This is what we are tal king about.

We've got a press release that even if you see it at
the top doesn't nake any nention of refund. |It's at the

bottom where you've got to go all the way down. And it's
got a reference to Bausch's website and an 800 nunber.

So first thing I did, of course, because |'m working
this thing, I knowit's comng up today, | go to Bausch &
Lonb's website. And that's the next page. |If you take a
| ook, there is no reference on the website to anything
related to a refund. | nmean, you don't even know from refund
when you |l ook at it.

So what | did was you go to the next page. Do you
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want nme to sit tight or keep going?

THE COURT: No, I'mfine. I'mright wth you.

MR. KARON: The next page with the highlighted
stuff, there is a search box in the upper, right-hand corner.
| put in -- | just made stuff up to kind of conme across it.
ReNu wi th MoistureLoc refund seened to make sense. So | put
that in there and | got a couple of hits.

One was their form 10-K, which isn't going to help
me nmuch with the refund. But the top one is the one |
clicked on, this response, an issue sunmary.

So | go to that, and | walk through it, and it
actually lets nme get a coupon for a new bottle of a contact
sol ution.

MR. COLE: Your Honor, | don't want to interrupt,
but if we could have copies of what he --

MR. KARON: Right there.

MR. BEISNER Onh, they are all attached.

MR KARON: It's all in there.

You can click on it, and you will get a $2.50 coupon
agai nst your $8.99 purchase, right?

So | got three bottles. So I click onit. | get
one coupon for 2.50. Then | go at it again because | want to
get anot her coupon, get another coupon for 2.50.

But then the third time, not being such a charm

guess, | click on it and tells ne, sorry, |'ve got the nost
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can get.

So you don't even get enough to make up for the
nmoney you spent and then you don't even get enough to nake up
for the nunber of bottles you bought.

So | figure maybe I'll have a little better |uck
with the 800 nunber. So | call that. And I'mtold, |'ve got
to peel the label off the bottle, send it in, the bottle |
t hrew out however |ong ago, before | even knew about the
refund necessarily, and even then, I'mlimted to two.

So what do you make of the third bottle? So com ng
and going, the refund canpai gn wasn't especially neani ngful
to nme, and | suspect not to a lot of other people.

So seeing, as in life, you get nothing unless you
ask, we cone here today; sued this case for the purpose of
getting people the noney they are owed back. That noney
right there.

So that's all by way of background.

And before | get to the clains, |'m going to get
mysel f sonme nore water.

THE COURT: Did you know that the world's |argest
collection of seatbelts is in Geenville, South Carolina?

MR. KARON: Really?

THE COURT: You heard of a | awer nanmed Kendall Few?

MR KARON: That | didn't.

THE COURT: Ckay.
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THE COURT: Just in case you get back in, he's got
them al | .

MR. KARON: If you don't dismss this and we'll cone
back, maybe 1'Il get to go visit.

THE COURT: No problem

MR. KARON: Wth regard to the particular clains, we
sued three types of clains. Consuner fraud clains, inplied
warranty clainms -- | should know this, I did it -- and unjust
enrichment cl ai ns.

Wth regard to the New York consunmer fraud claim in
that Section 349 claim M. Beisner is right. | did the
conplaint. | took a look at their Mdtion to Dismss, | read
t hat Goshen case fromthe Court of Appeals case in New York.
It says what it says.

| was talking with ny cocounsel, it can't possibly
say that, you know, | can distinguish it because |I can al
this other stuff. She's like, Well, this firmtried to do
that and they lost. So nuch for that.

So | put together a one-sentence stipulation of
dismssal. | sent it to these fellows, you know, a while
back. And I figure they wouldn't have a problem and don't
have a problem Didn't hear back that it was okay until the
briefing.

So | don't know why they spent a bunch of tine

tal ki ng about Section 349 because | think the claimstinks.
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THE COURT: kay.

MR KARON: So | guess it's out, right?

THE COURT: Al right.

MR. KARON: Wth regard to the California consumner
fraud claim um they say that we have a problemwth al
three California consuner fraud statutory clains, because you
need to denonstrate individual reliance. You need to plead
it. And then | guess a class certification, you need to
prove it. And you can't do that on a classified basis
because you necessarily have to talk to everybody in a class.

But it's not these clains that require reliance;
rather, it's comon |law fraud that requires reliance, which
is why we don't plead it. And that's why you never see any
class action | awers because you can never get it certified.
It's the statutory counts that let you do it.

And if you take a look at the California decisions
on these three consuner fraud theories, they get certified
all the tinme despite these reliance argunents.

And if you really think about it, though, we are not
tal king about a m srepresentati on case anyway. That you can
say, Oh, we are alleged to have seen it and relied on it and
all that. But rather, it's an adm ssions case. They didn't
tell us what the stuff could do to you, which is why
plaintiffs bought it, and ended up having to throw it away.

So we plead the adm ssion as best we can with
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respect to reliance, if it's even required, which it isn't.

But going further, with respect to particularity,
and where Bausch & Lonb says, You weren't specific. You
didn't say the who, what, when, where, why, and all this
stuff with respect to these consunmer fraud clains, you know,
we put everything in there that was out there. It's not that
tough a set of facts to figure out and plead. | nean, we put
that they knew it was bad in Asia; they kept it quiet. And
finally, it popped here in the U S. when the CDC and FDA nade
thempull it fromthe shel ves.

And for those reasons, and the reasons essentially
they didn't tell us that they were a problem they hid it
fromus, and nade a | ot nore noney in the neantine, that they
are on the hook for the California consuner fraud cl ains.

And the only fact | figure we didn't plead because
we couldn't know it yet, is really, who was responsible for
keeping it quiet at Bausch & Lonb and keeping sales going in
the U S until it was too late and they had to pull it? |
mean, | figure, well, hopefully, we'll learn that in
di scovery, that's not a tough thing to figure out probably.

But in the nmeantinme, we put everything in there we
had to and coul d have.

In fact, it's so full of facts and | think they are
so straightforward that if you see fit to keep us around, um

| think it mght not be a half bad idea to nove for summary
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judgment on liability on the consuner fraud clainms, they are
so well pleaded; at least that's ny opinion.

Wth respect to the Pennsylvania consuner fraud
claim there is that Toy case out there, right, that the
Pennsyl vani a Suprene Court case is going to hear. | just
think that its, you know -- and |I'm the guy who wants to nove
the case, because | can't get anywhere unless the case noves.
| think the better decision would be to sit tight on the
Pennsyl vani a consuner fraud clains and what | evel of
reliance, if any, is required, until the Toy court resolves
it.

Because, you know, what Bausch & Lonmb says in the
briefing is, Ch, they are not going to decide whether
reliance is required; they are going to decide what degree of
reliance to require. And that's how plaintiffs set up the
guestion. And they boxed thenselves in by setting it up that
way. But with these courts, as | needn't tell you, you never
know what they are going to do. | think it may well be that
t hey decide sone level of reliance is required, a lot, a
little, or none.

VWhat if they say none? W have no problem \at if
they say a little? W have to take a | ook at how we pl eaded
it to see if we satisfied the new standard the Court hasn't
even yet expressed. So to rule on that right now, you know,

| don't know how anybody can do it. That's why | suggest
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sitting tight on the Pennsyl vania consuner fraud claim

Vell, we also plead breach of inplied warranty. And
in all three states inplied warranty is kind of the sane, so
| can consider them together.

Def endant's first argunent concerns privity. And
t hey explain, you know, you need vertical privity to have an
inplied warranty claim You don't have it here because you
bought fromretailers, like Tellis or Eckerd, and we can't be
on the hook to them

Well, first of all, no vertical privity is required
in New York. Vertical privity has been significantly scal ed
back in California, at first wwth respect to food itens in
the Duchess case, and then with respect to vaccines in a
| ater case. And now it's been kind of opened up to al
products that are ingested.

You can take a | ook at Bausch & Lonb's opening
brief, they even describe this Bausch & Lonb ReNu product is
sonething that is ingested. And there is no vertical privity
required in Pennsylvania, either.

In fact, with respect to Pennsyl vania, they would
argue otherwise. So if you take a | ook at vertical privity's
exceptions, in New York and California, what defendant says
is that, Ckay, the language is in there, but you know what,
it only applies when we are tal king about personal injury.

And the thing is, if you take a | ook at their cases,
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that's -- you know, they all concern personal injury because
it's not an uncommon thing to see sued. But what they are
noting is really an observation, nore than it is a rule. |
mean, nothing in the case says that we are limting this
exceptions application to only injury-related cases. That is
just sonething they are making up. And that's the state's

| egislature's job or the Court's job to nmake up, to

i npl enent; not defendants, because it's just not in there.

And it kind of nmakes sense, too, because if you
t hi nk about the theory behind inplied warranties and
privities abolishnent is to keep the defendant on the hook to
t he people who they can reasonably expect are going to be
affected or suffer damages when a breach of inplied warranty
occurs when they do it.

And in that manner, it ought not matter whether the
damages suffered are personal or economc. That has nothing
to do with the theory behind about privities abolishnent.

And that's the reason you don't see the exceptions limted in
t he case | aw.

Because after all, if you take a look at this
situation, who, if not plaintiffs, defendant's end use
mar ket, w thout these purchases, they go out of business. It
is going to be affected by a breach of inplied warranty here.
That's why the exception is [imted here.

They al so argue notice. And they explain that, you
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know, you need to put us on notice and give themnotice
before you can properly plead an inplied warranty claim

And by the way, Skandros out of California did, he
sent a letter. But the other folks didn't. And if they
didn't stands to reason because, you know, the whole point in
notice, |ike you nentioned, Judge, is to give defendants an
opportunity to cure the breach, right? And these fol ks knew
about it, like, a year, or whenever, before plaintiffs ever
knew about it. In fact, so knew about it that they decided
to keep it quiet, and keep selling the product here in the
U S.

And it's when they found out about it that they
pul l ed the product. And we, of course, found out about it
and ended up throw ng the product away.

THE COURT: So is it your position that they
notified thensel ves?

MR KARON: Well, that's kind of the thing. | see
that in the papers. | nean, what's the purpose of giving
extra notice for sonething they already knew about? It's
ki nd of purposeless. And that's why | said in ny brief that
none of these states, and |'m sure South Carolina included,
you know, the |aw never requires the doing a usel ess thing.
That's one of those common |aw maxi ms fromthe queen's bench
days.

THE COURT: The | aw does not require a feudal act.
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MR, KARON:. Yeah. That works, too. Maybe that's
how they phrase it in South Carolina, but we are on the sane
page.

THE COURT: Wen we tal k about a useless thing, we
tal k about M. Howe and M. Cole.

MR, KARON:. That's your own busi ness.

But then kind of retrospectively, if you think about
it, if the whole purpose of giving notice is to give the
defendants a right to cure, | nean, they weren't doing it.
They were hiding it. They weren't curing it. They are

selling product for |ike another however long in the U S.

after the problens popped in Asia; keeping it quiet until the

CDC and FDA nmade them conme clean and recall the stuff.

So they weren't doing anything to fix it back then
and they are certainly not doing anything to fix it now
because they are fighting the custoners. And that's why we
are here.

So the purpose of giving notice is kind of
pur posel ess, given what actually happened.

So what does Bausch & Lonb say? They say, Well,
take a | ook at the cases. This constructive notice, not
needing to give notice argunent, only is triggered where
personal injury is concerned, because these were personal
injury cases, and it doesn't apply here.

And, again, like |I said, wth respect to privity,
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that, too, is really an observation nore than it is a rule.
It is not a rule anywhere. It just so happened the cases
i nvol ve personal injury.

So, again, to extend this notice thene to, or
actually, to refuse to extend this notice thene to
nonpersonal injury cases doesn't nmake sense, especially in
keeping with the purpose behind which, you know, notice is
i nt ended.

And in the final theory, we allege for all three
states, is unjust enrichnment. And | always screw up the
standard. But, you know, |I'Il read it again. So -- it was
here. | don't know where | put it. GCkay. |'mnore prepared
than | thought.

So long as in your conplaint, the plaintiff pleads
that he or she can put a benefit upon the defendant,
def endant received or retained the benefit under such
circunstances that will be inequitable and unconscionable to
permt defendant to retain it without paying plaintiff the
benefits reasonabl e val ue, you have nade your claimfor
unj ust enrichnent.

And | know that especially well because | actually
not long ago finished a Law Review article on unjust
enri chment and how it's sustai ned everywhere, and how these
are the elenents w thout nuch el se.

And with regard to New York and California unjust
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enri chnment, what Bausch & Lonb says, is, you know what, you
don't have a claimunless you -- unless You allege that
you' ve got no other, you know, no adequate |egal renedy.

well, first of all, obviously, Federal Rule 82
allows you to alternatively plead. So that if one theory
doesn't hold up at the end of the day, you can sue anot her
theory. And it's for stuff just like this that it lets you
do it.

But also, if you think about it, um defendants no
adequate | egal renedy kind of bootstraps us if you go for it.
Because on the one hand, you spend all their powder sayi ng,
W don't have all these statutory and common | aw cl ai ns,
because of all these reasons of notice and privity and
reliance and all this stuff, um but then we don't have an
unjust enrichnment claimbecause we actually have other common
| aw and statutory clains avail able, but that they say we
don't have.

So they kind of get us com ng and goi ng; doesn't
really leave us with anything. And that really just kind of,
on a fundanental level, to nme at least, isn't fair.

Wth respect to California unjust enrichnment, |ike
you and M. Beisner were tal king about, um they say it
doesn't exist. It actually does exist. Um | didn't note in
ny papers, restitution is what they call it, and then they go

into it in California.
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And that kind of stands to reason because if it
weren't a renmedy in California, defendant couldn't even have
even cited those supposed no adequate |egal renmedy cases out
of California concerning unjust enrichnent. So it's there.

And finally, wth respect to Pennsylvania, they say
the Steanfitters case stands for the proposition that you
can't sue for unjust enrichment, um if your other tort
clainms fail.

Well, as you discussed, and as is pretty evident in
the briefing, because | wote the brief, we don't allege tort
clains, we allege anything but tort clains. You can't allege
a tort claimbecause you don't have a personal injury or
property damage. So |I'm not even going there. That's a
non-mani festing defect case, is what that is, and |'m not
suing it, believe ne. So we don't allege tort clains.

So what Bausch & Lonb then says is they kind of take
the extension of that theme and say, Ch, well, it neans if
your tort or other clains fail, you can't sue unjust
enrichnment. Kind of an end around, no adequate |egal renedy
argunent .

And, again, that's not what Steanfitters says. It
says what it says. W can read the case. It talks about
tort clainms. And we are not suing them So Steanfitters
ought not be the case that boxes us out of the Pennsylvania

unj ust enrichnment claim
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So that's it with respect to the |legal clains and
how | think we properly pleaded them

| wanted to talk a mnute or two about choice of |aw
now, because it's obviously an inportant thing.

Well, first of all, so ny understandi ng of the way
this works is so long as we properly plead our various causes
of action, we have done our job under Rule 12(b)(6), and I
t hi nk we have.

Now, the interesting thing is, you' ve got a CAFA
case, CAFA-nated case, as we call it, highly charged. And we
are here because of that statute. And that's why we've got
these different, you know, three different, you know, state's
laws kind of going at it. And we don't know what -- which
one of them or ones of them apply yet.

And we pl eaded our conplaint that way, |ike I
mentioned earlier, so as to, in fairness to the whol e class,
get the broadest coverage as we could, but as
constitutionally perm ssible a manner as we coul d, because
come choice of lawtinme, we will sort this out.

And to properly kind of go through choice of law in
a CAFA situation, in what was fornerly a state case, but now
is anulti-state case in Federal Court, you ve got to go
t hrough a coupl e of steps.

And that St. Jude case from Judge Tunheim out of the

District of Mnnesota, if you had a chance to take a | ook at
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it inthe briefing, it's not long, it's eight pages. That's
a great case for saying how you actually wal k through the
anal ysi s.

He actually wal ked through it after the Eighth
Crcuit remanded the case to himand gave himdirection as
to, you know, a little bit of direction and said, Go through
this nore nethodically and do a proper choice of |aw
anal ysis, so we can figure out what state's |aw applies here.
And this was a class certification, | mght add.

And that was kind of the setting which he did the
followng: What he said is, Well, the first thing you' ve got
to do when you are trying to figure out what state |aw
applies, is you' ve got to consider that U S. Suprene Court
case which is Philips vs. Shutts, which I talk about a little
bit in my brief and Bausch & Lonb doesn't. And |I'm not going
to be cute, it doesn't surprise me, | guess, but you wouldn't
expect it to be in there. But it's really inportant, because
it's one of these really inportant nulti-state class action
cases.

And what the Suprenme Court in Shutts says was that
you can apply a single state's |aw extraterritorially,
meani ng to people outside that state, obviously, so long as
one of two things happens.

Un one, there is no conflict anong any of the

State's |laws at issue. If there is no conflict, | nean, who
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cares, right? They are all the sane, like in unjust
enrichnment, | nean, that's what ny article goes into, or a

| ot of folks would say breach of contract, because it's kind
of the sanme everywhere. So you don't really need to get al
gumred up with choice because there is no conflict.

But if you don't have that, let's say you are suing
a statutory claim you know, and say, it's a consuner fraud
claim like we have here. And despite sone plaintiffs
| awyers believing that all state's consuner fraud |laws are
the sane and trotting out their charts, show ng they are al
the sane, | nean, they are not. | nean, they are not.

And if you have a situation like that, so |long as
applying that one state's law, usually the defendant's hone
state's law, like we are trying here, so long as applying
that state's law extraterritorially conplies with the due
process and full faith and credit clauses, you are okay.
It's the fair, right, appropriate thing to do.

Such as when, for instance, the defendant's from
there or they dreamt up, inplenented, conceal ed, profited
fromtheir scam or conspiracy, or whatever else it was there.
Un so long as everybody in the class didn't deal with the
conpany that's fromthat state. Al these kind of factua
i ssues go into deciding whether due process allows you to
trigger Shutts's second prong.

And if it does, prong one or two, we'll stick with
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two, because that's kind of what is at issue here, at |east
wWith respect to the statutory and inplied warranty cl ai ns,
um you have really been able to figure out whether applying
a single state's law extraterritorially is permtted, whether
you can do it. But that's not enough.

The next step of the analysis, Judge Tunhei m
expl ai ned, M. Beisner started here, was to consi der whet her
applying a single state's law extraterritorially is the
preferred way to do it. You have the permtted part and then
whet her it's preferred.

And how you decide whether it's preferred in a
certain case, well, we have to go to the forum state's choice
of law jurisprudence under the Suprenme Court's case, because
that's whose law that's going to apply. And you take a | ook
and see whet her applying one state's law is a preferred
option, as opposed to nmultiple state's | aw, under the
appropriate choice of law test, per the forum state's of |aw
jurisprudence.

And that's, like |I said, where Bausch & Lonb takes
of f and they say, You know what? Lex loci is the test.
You've got to |look at where the plaintiffs are. You' ve got
sone folks from California; you ve got a woman from
Pennsyl vania, and California |aw applies to Californians,
Pennsyl vani a | aw applies to Pennsyl vani ans, and New York | aw,

forget it, there is no place for it because of lex |oci,
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whi ch applies, of course, to tort clains. And that's not
what we have.

But then they say, Ch, you know, it applies to al
clains, you know, you can apply it across the board, you
know -- actually, | won't say that. | m sspoke. They say
the nost significant relationship test applies to nontort or
contractual based clains. But you know what? That shakes
out just the sane way. You know what? | nean, if you know
South Carolina's choice of law, you know, test, | just read
it recently. 1It's |like everybody else's, you know, the nost
significant relationship test, it's got, like, a bunch of
factors, like five or six factors, and you can't just plug
themin off a conplaint. You need to go through discovery to
figure out how the heck to apply them

And that's why you typically see choice of |aw
decided in class certification after the parties have been
able, plaintiff in particular, have been able to put together
a record and devel op sone facts, and tal k about what facts
plug into the tests, so that they can show that one state's
| aw versus another state's |aw applies.

And if conme that tinme, it turns out that, yeah, the
test breaks in favor of California and Pennsylvania |law, |ike
the lex loci kind of thing, it is what it is. The lawis the
l aw, you know. You can't change it. It is what it is, in

|arge part. But if not, New York law may well apply to a
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multi-state class. And to rule it out on nothing nore than
a, you know, a few page conplaint with a couple of

al I egati ons concerning where plaintiffs live, really isn't
fair.

But if you take a look at defendant's reply brief,
they do cite a couple of cases where choice of |aw was
decided at the Motion to Dism ss stage. To argue that, hey,
you can do it up front, it's okay.

VWell, one of them um was the Bridgestone/Firestone
case under the District of Indiana, um wth Judge Barker
And what she did was to apply lex loci because they were
largely tort clains. And that's easy to do.

But with respect to the non-tort clainms, she said,
You know what? |It's the same test because Indiana' s choice
of law jurisprudence lets ne do it. That's the distinction
bet ween what happened up there, and what | would submt
shoul d happen down here.

Now, Judge Easterbrook in the Eighth Grcuit
subsequently flipped her because she applied the test wong.
But you know what? It doesn't change what | just described.
She did it up front because Indiana rules let her.

And in the Fourth Crcuit, for instance, that
Carl son case they cite, Judge Phillips fromthe panel didn't
have a problem figuring out choice of |law up front because it

was a UCC based claim
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And in, you know, his opinion, the lawis the sane
everywhere. So let's just go with it. Kind of like the
first prong in Shutts. There is no reason to even get to a
conflicts test because there is no conflict. So that's why
the panel said it was okay to do it early on there.

So we believe we properly pleaded our various | egal
clains, according to different state's laws, which we'll
figure out later after we've had a chance to take neani ngful
di scovery and go through exactly what factors satisfied or
not the choice of |aw test.

Because if you think about it, every issue |
phrased, according to Bausch & Lonb, is ms-cast. Every

argunent | make is wong. Every case | cite is ms-cited.

mean, |'m wong, wong, wong, wong, wong, and in al
respects.

And cone on, | hear enough of that at honme. And if
ny wife ever sees this, I will disavow that as a scri bner
error.

But | think | understand this stuff well enough to
properly plead these clains, arguably, better than I
understand ny wfe saying it.

But it kind of begs the question, if we are wong
across the board for this noney, then, | nean, just on a gut
ki nd of commobnsense | evel should we be com ng back to the

class. W are wong on these clainms, we put it into the ones
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that work, paid attention, and with respect to the injury
cases and not sue negligence clains because you can't under
the state's laws and all that. | nean, what theory works?

| nmean, it's not ny place to ask these fol ks what
theory works, but it's yours. |If there is sonething else to
plead, | would sure as heck like to know what it is. | don't
think there is, because |I think these work. And where we are
wrong, you know, we are plenty happy of being wong. | was
wrong about Section 349, flat out wong, and | did a
one-sentence dismssal. And that's all it took to dunp the
claim But | don't think we are wong about the other stuff.

And if Your Honor thinks that we need to clean up
the conplaint or tweak it or do sonmething to nake it make
nore sense, to better capture the essence of what | described
today, |'mhappy to do it. That's what | do. W'Ill do
what ever you think we need to.

But we think we have properly pleaded consuner
fraud, what remains of our consumer fraud clainms, with
inplied warranty and unjust enrichnment under these various
state's laws, with choice of law to be decided later. And in
this manner, we've net our burden under Rule 12(b)(6).

And to grant defendant's Mdtion to Dismss would
really, really be to allow Bausch & Lonb to commt the
perfect economc crine.

THE COURT: Ckay. Thank you.
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MR. BEI SNER:  Your Honor, | w sh that Justice Suitor
were watching this today, because |I think what we have seen
here is what Twonbly is all about.

|"mnot sure I'mhere in the right |lawsuit, because
| think what |'ve heard counsel say today is that what this
is about are people who bought product and wanted to be
rei mbursed for sonething that they poured out and coul dn't
use after the announcenent was nmade and none of that, m ne,
none of this, the factual allegations that counsel is talking
about, are in the conplaint. Al it says about the nanmed
plaintiffs are, as counsel later said, that they bought the
product and where they live.

The conpl aint basically seeks a refund for any noney
t hat anybody spent on ReNu with MdistureLoc, um during the
entire period it's on the market. But this is a different
theory that is being espoused here today that is not
reflected in the conplaint at all.

And, Your Honor, with respect to, you know, the
response on the refund, part of it, again, that press rel ease
wasn't the only thing that Bausch & Lonb stated about that,
there were full page ads all over the place about that
program But we -- but we are off in Never-never Land
because there is no reference in the conplaint to anything
t hat anybody poured out anything. | nmean, this is the

probl em that Twonbly is getting at that you need to have in
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the conplaint, the allegations that counsel are really
intending to pursue. It's just not there. Wat was argued
here today bears no resenbl ance to the conplaint. And the
conplaint that was filed should be di sm ssed.

Now, if plaintiffs want to anend, fine, but it's not
a tweak. That's an entirely different lawsuit that we are

tal king about. And, you know, if, you know, counsel said he

went on the website, well, the programwas a year ago. |
mean, there were ads. | nean, it was an entirely different
si tuati on.

So to sort of stand before the Court and say, |
think the website he ran was a coupl e of days ago, | nean,
this programis a year ago when the wi thdrawal of the product
occurred.

So | really think that what counsel has really gone
t hrough here is an admi ssion that this conplaint is
i nadequate and should be dismssed. |If he wants to anend,
fine, but the clains that are there nowreally do not -- do
not hold water.

Your Honor, let ne, before | get into a couple of
ot her things, reference the choice of |aw issue that counse
rai sed.

The suggestion that he made is that because the
Cl ass Action Fairness Act was enacted, that this court should

approach this as a possibility of applying one state's law to
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all of these clains.

Let me note in that regard two things. |If you | ook
at the purpose of the statute, right up front, Congress
passed that statute to stop that. State courts were doing
exactly what plaintiff's counsel is saying. That is, they
were going to a single state and applying those laws to
claims that were comng fromall 50 states and derogati on of
other state's laws. And that's part of the reason why
Congress passed that statute was out of recognition that
Federal Courts were not doing that; that they were honoring
the | aws of various states.

Counsel is also suggesting that sonehow the choice
of law anal ysis ought to be postponed because it's a cl ass
action. |If these individuals wal ked into court today and
filed these clains and didn't nention anything about being a
cl ass action, the Court would have no problem figuring out
right here and now what | aw applies. Were did you buy the
product? South Carolina | aw woul d take you to what | aws
applied. There is no need for any anal ysis.

What counsel is basically saying is, Wll, since
this is a class action, you ought to wait and we'll figure
out |later what m ght work best in terns of certifying this as
a class. That's a violation of the Rules Enabling Act. The
Court should not act any differently with respect to the

merits of these clains and the choice of |aw analysis of
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these clainms under the Rules Enabling Act because, it being a
class action, it being the exercise of procedural advice,
shoul dn't change the applicable law. It shouldn't be any
different if these folks walked in as individuals that cone
in as part of a class action what |aw should apply here.

And so the Court is able to nmake that choice of |aw
determ nation now. There is no need for additional facts on
any of this. And we are entitled to a ruling on the 12(b)(6)
nmotion, it should not be referred to class certification
because the determ nation ought to be made up front.

Your Honor, with respect to sone of the nerits
assertions that were nmade here, counsel nade a suggestion on
the no injury argunent that the cases that we cited were
i nstances where the potential for injury was theoretical.

And | would note that in all of those cases,
virtually all of them the Frank case that counse
referenced, was a case -- for exanple, | was -- there were
tort clains out there where people had all eged that they had
a seat back problem previously, where they clained that they
had been injured jurisdiction.

And what the Court said was, W are not going to get
into a situation of conpensating people who have not had a
probl em wi th the product because that would be a wi ndfall,
that's the policy consideration the New York courts have

articulated. 1It's the policy consideration that Judge
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Easterbrook noted in review ng what Judge Barker did in the
Firestone cases, is the idea that you bought the product; you
used it; didn't have a problemw th it. W are not going to
get into anal yzi ng whether or not you are entitled to any
conpensation unl ess you had sone out-of-pocket expenses to
repair it or sone real tangible injury that you could point
to.

THE COURT: For exanple, if you bought it for 8.99,
you woul d have $2.50 back for it, wouldn't you be out $6.49?

MR BEISNER. Not the claimthat's been brought
her e.

THE COURT: If that claimwere brought here, there
woul d be an econom c injury.

MR BEISNER If we are saying to you, you know, if
plaintiffs can put it together in an allegation of some sort
that they are out-of-pocket on this, you know, under sone of
these, | don't think that would be the case with all of these
clains, but they m ght piece together a claimon sonething,
there is no allegation out there that anybody tried and were
unabl e to get back conpensation on this. There is nobody
al | egi ng out - of - pocket expenses, Your Honor, in the
conplaint. That's what we are dealing wth here. And so
don't --

THE COURT: Well, on a Motion to Dismss, | have to

deal with the conplaint, right?
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MR BEI SNER  Correct.

THE COURT: The conplaint only, right?

MR BEI SNER  Correct.

THE COURT: So | can't consider what you want ne to
consi der .

MR BEI SNER: Yes, you can. No, you can, Your Honor
because they have quoted fromthe press release that's in the
conpl ai nt.

THE COURT: Right.

MR. BEISNER And we are therefore on Mdtion to
Dismss to have the Court consider the entirety of that
docunent .

THE COURT: Based on what ?

MR BEISNER | will give you sone case |law on that.
Cortech Industries, 949 F. 2d, 42, Second Circuit, 1991. You
know, "If a plaintiff chooses not to attach the conplaint or
incorporate by reference a prospectus on which it relies
which is integral to the conplaint, the plaintiff may produce

for its failure to state a claim because plaintiff should not

so easily be allowed to escape the consequences” -- |'m
sorry.

THE COURT: | broke her in |ast week.

Ckay. Go ahead. |1'm sorry.

MR BEISNER | will pick up. This may be at

m d- sent ence.
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"Def endant may produce the prospectus when attacking
the conplaint for its failure to state a clai m because
plaintiff should not so easily be allowed to escape the
consequence of its own failure."”

So if plaintiffs are in here saying what, Look, the
press rel ease, | ook what they did, they took the product.
They told you not to use it anynore. [It's not fair on Mdtion
to Dismss to say the Court can't consider the rest of the
docunent that they are referencing.

THE COURT: Well, then is it fair to consider that,
not saying this is true in 2006, that if you went to the
website, that you would get a $2.50 refund for sonething that
you spent 8.99 on? Can | consider that, too?

MR BEISNER. No. If this conplaint, Your Honor, is
about an individual plaintiff that's before the Court having
sone bad experience in seeking a refund, that's nowhere in
t he conpl aint.

THE COURT: kay.

MR. BEI SNER: They didn't avail thenselves.

THE COURT: So if they said, Plaintiff Azal ea Sol o
is a California resident who purchased ReNu at Tellis
Pharmacy for $8.99 and who got notice of the recall, and as a
result of the recall, got a coupon for $2.50, that states a
cause of action?

MR. BEI SNER: Depends on what they've done with the
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bottles. Do they use nost of the product? Your Honor, the
reason they are not going into -- of course -- I'msorry.

THE COURT: This is notice pleadings, M. Beisner.
mean, what nore -- what nore notice -- you nmake an
al | egati on.

MR BEI SNER. Ckay. You are saying state cause of
action.

THE COURT: Yes.

MR. BEI SNER: Okay. Under sone of the clains that
t hey have here, it mght, yes.

THE COURT: It mght. Al right.

How about if plaintiffs -- tell ne what you want in
your conplaint in this case?

MR BEISNER | think that if what they are talking
about here, particularly given the fact that you have fraud
clains here, need a who, what, when and where of what their
experience was in engaging the conpany.

THE COURT: How about just a contract clain? How
about just a breach of warranty clain? You know, | didn't
get the benefit of ny product. That's a different standard
of proof.

MR. BEISNER | think they would need -- if what
they are alleging here is that they didn't get a refund that
they think they were entitled to, they needed to state the

facts of that. Wat did you get? Did you try to get a
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refund? What's the process you went through?

| nmean, the reason, Your Honor, they are not doing
that is because it defeats any senbl ance of a class action,
|"m sure, that if that's how we are stating the claim But |
think that that seenms to be what counsel is now stating in
the conplaint has got to say.

Your Honor, with respect -- to just a touch on a few
i ssues that were raised here -- with respect to the notice
i ssue, that ground for dism ssing sone of these clains, the
cases just do not, that plaintiffs have cited, just don't
support the proposition that there is any excuse on notice.

VWhat they are now alleging, they are alleging that,
if | understand counsel correctly, it was not in the
conpl aint, what he's now tal king about is not notice that
peopl e were told not to use the product anynore. He's
tal ki ng about notice that people didn't get sone kind of
conpensation that they thought they were entitled to fromthe
conpany. There has been no notice of that given, and that's
conpletely consistent with what the UCC is | ooking for.

There is no allegation in the conplaint that anybody
were trying to get a refund. So it's totally inconsistent
with that.

The privity rules just is not cited, cases saying
that the privity rules we are tal king about don't -- this

outside the personal injury context.
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THE COURT: O course, in your brief in the
California privity cases with regard to the exceptions for
things that are supposed to be ingested by people, you say
that that is supposed to be only restricted to prescription
drugs.

MR BEISNER. Yes. They have not expanded beyond
those particular categories. | believe we cite sone cases
that are continued to uphol d.

THE COURT: They haven't restricted it to
prescription drugs?

MR. BEISNER Well, you are tal king about
exceptions, Your Honor.

And so if you are going to nmake an exception to the
privity requirenent, | would think you would need a precedent
saying, This is what the exception is, and it applies to this
type of claim And they have not cited any cases that say
t hat .

Your Honor, | would also note, you asked the
question earlier about unjust enrichnent from California.
The main point | would note is that if you walk into court in
California and you | abel your claimunjust enrichnent, as it
was in the cases that we cited, it gets dism ssed.

Now, whet her counsel has got sone other alternative
theory he can assert, that's up to himto figure out, but

t hose cases hold that you cone in with a claimlabelled
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enrichnment, those cases upheld dism ssal of those

clainms that are |abelled that way.

THE COURT: Do you want to |look at the MBride vs.

Boughton case, 20 Cal. Rptr. F. 3d, 115 of Page 121, which is

a California Court of Appeals case of 2004. The Court

treated the plaintiff's unjust enrichnment claimas a claim

for restitution. They did not dismss it.

| think your |awer wants to tell you sonething.

" m wr ong.

MR BEI SNER  Ckay.

THE COURT: Ckay? Don't confuse the facts. M mnd

is made up, all right?

MR. BEISNER: And |'m | ooking at the Ml chior case.

THE COURT: As you can see, M. Cole doesn't know

anyt hi ng about this, but your |awer knows sonethi ng about

it.

this.

the --

MR COLE: No, I"'mjust trying to be cal m about

THE COURT: Ckay.

MR. BEISNER: W are | ooking at the Ml chior case.

THE COURT: |I'm | ooking at the MBride case.

MR. BEI SNER: Okay. But there is another -- this is
| guess the Court of Appeals cone out differently.

In Melchior, they said --

THE COURT: On, in California, you know, you could
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cite a case for any proposition at any tine.

MR. BEISNER: | should have started there -- |
should also admt that |I'ma nmenber of the California Bar.

And | guess the last point | would nmake is on the,
counsel referenced the Toy case before the Pennsylvania
Suprenme Court, said the Court should hold off |ooking at the
reliance issue there. |In the Toy case, the issue is not
whet her reliance is required.

The Weinberg vs. Sun G| Conpany case establishes
that proposition fromthe Pennsylvania Suprenme Court. The
guestion before the Court there is what type of reliance
needs to be shown?

Here, there is no reliance alleged whatsoever. And
so Weinberg, | think, covers -- covers that determ nation.
And therefore, | don't think there is any need to wait for
t he Pennsyl vania Suprenme Court on that issue.

Thank you, Your Honor.

THE COURT: Ckay. Thank you. Anything else?

MR. KARON: Nothing fromne. Thanks.

THE COURT: Al right. [1'Il take it under
advi senent. Hard to believe I'"'mgoing to do that, all right?

Now, is there anything else from anybody el se in any
of these other cases on any scheduling matter or anything
i ke that?

M. Cole, anything?
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MR. COLE: Nothing fromus, Your Honor.

THE COURT: Ckay.

MR, HOWE: Excuse ne, Judge?

Judge, we had several conferences with you before.
And since everybody is here, we were wondering if you would
be available for M. Cole and | to neet with you for
15 mnutes after the hearing.

THE COURT: Yeah. That's why | say, that's fine.
No probl em

MR HOWNE: Can we just conme up to your office?

THE COURT: Cone on up, everybody or anybody. Bring
M. Hahn, too.

MR COLE: W have to see if he will be nice if he
cones.

THE COURT: He has been pretty well behaved. |
think he's taking his nedication this norning.

MR HAHN: | have, Your Honor.

THE COURT: Ckay. Thanks.

*kk k% *kk k% *kk k%
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| certify that the foregoing is a correct transcript

fromthe record of proceedings in the above-titled matter.

Any C. Diaz, RPR, CRR June 29, 2007

S/ Any Diaz
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